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IN THE COURT OF NATIONAL INVESTIGATING AGENCY
FOR GOA AT MAPUSA, |

(Before Shri P. V. Sawaiker, Spedial Judge, NIA Court for Goa
at Mapusa}).

Special Case No A/NIA/2013
Special Case No.1/NIA/2011{cld)

Special Case No.1/NIA/10 {(oid)

STATE
Through NIA

V/s.

1. Malgonda Patil,
sfo. Siddgonda Patil,

Full time Sadhak {Seeker),

Room No.104,

Sanatan Sanstha Ashram
at Ramnathi, Ponda, Goa.
{Expired).

2. Yogesh Naik,
s/o. Babal @ Puttu Naik,

Complainant



2 Special Case (NIA)No.1/2013
Teacher cum Sadhak (Seeker), ) A
H.No.147, Waddem,
Telaulim, Ponda, Goa.
(Expired).

3. Vinay Talekar,
sfo. Davanand Talekar,
Medical representative cum Sacihak (Seeker),
Flat Mo.2, MRF Housing Colony,
Prabhunagar, Ponda Goa.

4, Vinayak Patil,
s/ao. Pundallka Patil,
Driver cum Sadhak {(Seeker),
C/o. Sumitra Naik,
H.No.154/11, Durgabhat,
~ Ponda, Goa. '

5. Dhananjay Asthekar,
s/o. Keshav Asthekar,
Student cum Sadhak (Seeker);

Temporary address:
C/o..G.S. Ingle, 3/443,
Samarth Bunglow,
Samarthnagar, Ichalkaranji,
Sangli, Maharashtra..

Permanent address:
Flat No.D- 2/20‘?

Gharda Housing Colony,.
at Post Peerlote, Taluka- Khed,
Dist. Ratnaglrl, Maharashtra.

6. Dilip Mangaonkar,
s/o. Gurudas Mangaonkar,
Salesman cumk Sadhak (Seeker),
H.No.B/21, Bholwada,
Karapur, Sanguelim oa.

7. Jay Prakash @ anna,
H.No.2-116, Balthila House,
Nooji Balthilap,

Post-Puthur

Dakshin Kannada,

Puttur 574221 Mangalore and
C/o. Mangala M.D. School,
Putur, Mangalore.
(Absconding accused)

&£. Rudra Patil.
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Soham Mobile Shopee,
&, Panchmukhi, Maruti Road,
Wy Gaonbhag, Sangli, Maharashtra

“si nd Flat No.8,
attakrupa Appartment

7 Joshi Gali, Gaonbhag,
Sang!i, Maharashtra.
{ Absconding accused)

9. Sarang Akolkar,
s/o. Dilip Akoliar,
P-50, DSK, Chintamani, 519,
Shamvarpet Puhe.
{Absconding accused)

10. Prashant Ashtelkar,
sfo. Keshav Ashtekar,’
Building. No.D-2/207,
Gharda Housing Colony,
at Post Peerlote, Taluka Khed,
District Ratnagiri.

‘11. Prashant Juvekar, -

sfo.Hemant Juvekar, aged 25 years,.

rfo.Rajashram, Lower Lane at Post Devrukh, .

Ratnagiri, Maharashtra. . Accused
Complainant representad by Ld. Special P.P. Shri 5.B. Fafia.

Accused no.1 and 2 expired.

Accused nos 3 to 6 and 10 represented by Learned Advocate Shri S,
Pulanekar

Accused nos. 7, §.and 9 absconding.

Accused No. 11 represanted by Learned Advocate Shri Al
Prabhudessai.

JUDGMENT
(Delivered on this the 31st day of the month of December of the
year 2013).

Accused nos.3, 4, 5, 6, 10 and 11 have been charged for
offences punishable under sections 1208 and 121(A) of IPC;

sections 16, 18 and 23 of the Unlawful Activities (Prevention) Act
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1967, sections 3, 4.and 5 of the Explosive Substances Act, 1908;
accused no.4 has been charged for offences _p_t#nishable under
sections 420, 468 and 471 of IPC and accused nos.10.arid 11 have

been charged for the offence punishable under section 201 of IPC.

2. B;riefl'y;.‘ case of the: pl—‘_‘osecution is as under:-

The deceased accused no.1/Malgonda Patil and the deceased
accused no.2/Yogesh Naik v-‘ala"ng with accus;éd nos. 3 to 6, 10 a_nd-
11 and absconding accused nos. 7; 8 and 9 hatched a criminal
conspiracy during the period from June, 2009 to October 2009, with
the comimon object or with intention to strike terror in the minds. of
the péople i.e, vié@ers, organizers and pardcipants of Narakasur

vadh competition held on 16,10.2009.

3. in pursuance of said conspiracy; the accused perséns- brought'
explosive materials like gelatine sticks, detonators and other
accessoties like printed circuit boards, transistors, batteries, wires,
etc. and made Improvised Expiasi'veﬂ Devices (IEDs). They
assembled these a'ccess;}ries at the reésidence of Laximikant i&lé’fk—,
brother of accused no.2/Yogesh at Talaulim, Ponda-Goa. 1t was their
perception. that the Narakasur vadh effigy competition was against
the Hindu religion and practice. The accused, in pursuance of thelr
conspiracy had prepa‘red the IEDs. They conducted test blast on the
hillock behind,tﬁa residence of Laximikant on 26", 27th and 28*
August, 2009. The accused alse conducted a rest blasts at Jath

Ganali Maharachtra durina the Iast week of Seotember. This was
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_ conducted by late accused no.l/Malgonds, accused 1mo.5

| decided to blast IEDs at five places in Goa on the day of Narakasur
vadh effigy competition on 16.10.2009. The accused no.5 had
downloaded circuit diagram$ using internet. He got the PCBs
prepared from Sai shop -at Kolhapur. He had purchased the other
ﬁw@ter‘:als like electronic ftems, alarm clocks and transistors fron‘fz,
different shops. Accused nos. 3 and 4 had purchased S$IM cards on

. 15.10.2009 on fake and forged ;ic)c:uhnents. They. h_ad pu’rchl_ased;
second hand mobiles with intention to use these material to hide

their idenitity during police investigation - |

4.  They had formed two groups on 16,10.2009, one group
comptising of deceased Malgonda and Yogesh for planting IEDs. at
Narakasur vadh effigy competition at Margao, the other group
consisting of Vinay/accused no.3 and VYinayak/accused no.4 for

planting IEDs at Sancoale,

5. Accused 3 and 4 succeeded in planting IEDs in a Lorry bearing
no. GA-08-U-0029 at Shantadurga Temple, ‘Sancoale on the evening
af 16.10.2009. Shri Malgonda and Shri Yogesh died in an explosion
that occurred ‘r}e_ar Reliance Trade Ceritre,- Margao on 16.10.2009 at
about 9.30 hours when they were proceeding to the function place

of Narakasur vadh effigy. competition in Margac. They were



& Special Case (NIA}NQ.H?ZD:LB
carrying the IEDs under the dickey of Eterno Scooter bearing No.

GA-05-A-7800.

6.

by the persons who had sold electronic items to them. Certain
recoveries were also made based on the disclosures made by
dccused nos.3 to 6, According to the prosecution, the accused
persons had, thus, indu!ged‘.in terrarist act‘iu’itﬁes using IEDs which
are made in violation of the provisions governing the purchase and
possession of explosive matertal. The accused had thereby
attempted to wage war against the Government of India. The
accused also. have commitied offences punishable under sections
12’(}(5),' 121(A) of IPC, sections 16, 18 and 23 of the Unlawful
Activities (Prevention)-Act and sections 3, 4 and 5 of the Explosives

Substances Act.

7.  The accused were, accordingly, charged.

8.  In the colrse of investigations, accused nos.3 to 6, 10 and 11
weré arrésted. They were produced before the Court from juf:li‘ciai
custody. Copies of the chargesheets were furnished to them.
Actused nos.7, 8 and 9 have i:-eéﬂ shown as absconding. Accusad
nos.1 and 2 expired in the bomb blast, Prosecution is granted

oceugee nas. T, F aidd P
liberty to file separate chargesheet against -theml& as and when

arrested. ;&,&_
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Arguments before charge were heard. Satisfied that prima

$2cie there is material against the accused, charges were framed for
ﬁ"ances nunishable under sections 120(BY and 121(A) of IPC,
sections 16, 18 and 23 of the Unlawful Activitias {Prevention) Act
1?9‘67 and sections 3, 4 and 5 of the Explosive Substances Act,
1908, against the accused n::s_ﬁ. 3 to 6, 10 and 11; charges wera
framed for offences punishable under sections 420, 468 and 471 ‘of

IPC against accused no.4 and charge was framed for the offence

punishable under secticn 201 of 1PC against accused neos. 10 and

11,

10. All the accused pleaded not guilty and claimied to be tried.

11, The prosecution has examined in all 122 witnesses in support
of their case, During the trial, sore of the witnesses have produced

documents in support of the case of the prosecution..

12. Dr. Mandar Kantak/Pwl has produced request letter for
Postmortem, Police ‘Report at Exh. 31 colly; Memorandum of
Autopsy of accused no.l at Exh. 32; Letters dated 19.10.2009 with
Blood Report of deceased accused no.1 at Exh, 33 collys
Correspondence with respect to vicera material of deceased accused
no,1 along with forwarding notes at Exh. 34 colly; Letter of request
for postmortem of accused no.2 dated 20,10.2009 along with police

report at Exh. 35; Memorandum of Autopsy of accused no.2 at Exh.
| e N
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36: Letter dated 20.10.2009 with Blood Grouping Report of accused
no.2 at Exh. 37 colly; Corﬁreﬁgondente with respect o vicera

material of accused no.? along with Annexures at Exh. 38 colly.

13. br. Sanjay Dalvi/Pw6 has produced hurt certificates of
deceased accused no.2/Yogesh at Exh. 49 and that of the deceased

accused no.1/Malgonda at Exh. 50.

14. Shri Tukaram Chawan/Pw28 has produced panchanama of
attachment of mobiles allegedly belonging to accused no.3 Vinay
and accused no.4/Vinayak Patil at Exh. 123 and a receipt with

respect to said mobiles at Exh. 124,

15.  Shri Bharat Kumar/Pw29 has produced an application form for.
_prepaid connection along with Election Identity Card of one Sonia

Gaonkar at Exh. 133 colly.

16, PSI Mohan Gaude/Pw32 has produced panchanama of

attachment of clothes of the deceised at Exh, 142 and Exh. 143,

17  Shri Sevaram/Pw34 has produced panchanama of attachment

~ of batteries and insulation tape at Exh. 146,

18. Ms. Amrin Sauji/Pw35 has produced application forms for
prepaid mobile connections along with Election Identity Card at Exi,

184 el and anather Slactinn Tdantiby Card af Pyl 18K
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20. Shri Mahesh Velip/Pwa0 has produced panchanama of
attachment of letter, prepald application forms (three in number) at
£xh, 165 and letter dated 1,12.2009 at Exh. 166.

21. 5Shri Mohan V_Shirodkajrfpw'ﬁ}% has produced a panchan‘ama of

attachment of CDs at Exh. 174.

22, Shri Ravindra Parab/Pw45 has produced an application for
prepaid connection along with Elegtion Identity Card at Exh. 180

colly.

23, Shn Gﬁu_ru@éas Fondekar/Pw46 produced panchanama of
attachment of mobile and S8IM Card at Exh. 183 and a receipt dated

1,12.2009 at Exh, 183.

24. Shri Sagar Chowgule/Pw47 has produced panchanéma af
recovery at the fhstance of accused no.5 Dhananjay. at Exh. 186,
25, Reshma Jadhav/Pw52 has produced a receipt at Exh. 193..

26. Shrl Rajesh Sonar/PwS4 has produced panchanama of
attachment of PCBs and circuits at Exh. 197 colly along with a

receipt. - | |
st
Y
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27. Shri Daniel Rodrigues/Pw56 has produced .an agreéement

Dharma Prachar Sabha at Exh. 202.

28. Sonia Volvoikar/Pw57 has produced an Election Identity Card

at Exh. 204,

29, Shri Amario D'Souza/Pwél has produced scene of offence
panchanarna at Exh. 214 and sketch of scene of offence at Exh. 215

and the photographs of the scene of offence at Exh. 216 colly.

30. Shri Laximikant Naik/Pw65 has produced panchamama of
attachment of mobiles at Exh. 222,

31. Ghri Suresh Naik/Pw66 has produced inguest panchanama of
deceased Malgonda/accused no.1 at Exh. 225 and that of deceased
Yogesh/accused no.2 at Exh. 226; search warrant at Exh., 227;
panchanamas of house search at Exhibits 228, 229, 230, 231, 232,
233, 234, 235, 236 and. 237; attachment panchanama of vehicle
No.MH-13-F-9901 at Exh. 238 and the receipts at Exhibits 239 and
240.

-

37, Shii. Premanand Naik/Pw68 has produced attachment

panchanama of IEDs found at Sancoale on 16.10.2009 at Exh. 245.

337 Shii ‘!ﬁnay Rane/PwbS has produced house éearch

panchanama dated 5.9.2009 of the house of accused no.4/Vinayak
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. at Exhi. 248 and photegraphs taken during the search at Exh. 249

of Verna Police Station of 16.10.2009 at Exh. 251;: report dated

31.16.2009 at Exh. 252; station diary extract of 17,10.2009 at Exh.

253 and the sketch of the explosive material at Exh. 254.

35, Shri Deepak Lotlikar/Pw71 has produced panchanama of
recovery at the instance of accused no.3 Vinay at £xh. 257; receipt
at Exh. 258 and the photographs taken during the recovery at Exh.

259 colly.

36. Shri Abdul Latif/Pw72 has produced panchanama of
attachment of mobiles from the possession of accused no.6.at Exh.

261 and receipt at Exh.. 262.

37. Shri Prabhakar Parwar/Pw73 has produced a letter at Exh.

264 and circuit diagram at Exh, 265,

38. Shri Gistain -Pereira/PW74 has produced panchanama of
recovery at the instance of accused no.3/Vinay at Exh. 269 and the

photographs taken during the panchanama at Exh. 270 colly.

39, Shri Jerry Fernandes Pw/76 has produced panchanamas of
attachment carred out during house search at Exhibits 275 and
- N
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276.

40, ~ Shri Gaurav Dhangui/Pw77 has produced panchanama of

recovery done at the instance ‘of accused no.3/Vinay at Exh. 27 :
and the photographs taken during the said recovery at Exh. 279

- colly.

4%. Sagar Salgaonkar/Pw79  has pro‘du;;_e_d’ house search
p_anchanarﬁa at Exh. 282 and the photographs taken during the said
panchanama at_Ex'h_, 283 colly. He has also similarly. produced
afother hause search panchanama at Exh. 284 and the

photographs at Exh. 285 colly.

42, Shri Anwar Sayed/Pw80 has produced phanchanama of
attachment of mobile phones of accused no.5 Dhananjay at Exh.

287.

43, Shri Jitéridra Kamat/Pw81 has r‘;_’réduted a panchanama of
seafch carried out.at the instance of accused no.4/Vinayak at Exh.
290 and the photographs. taken during the said search at Exh. 291

COi l}’

44, Shri Dilip Kanapurkar/PwB2 has produced a panchanama
drawn whilst locating and taking prints of circuits from internet at
the instance of accused no.5/Dhananjay at Exh: 293; and print-outs

taken from the internet of various pages visited during the search’

™
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298; handwriting of accused na.5/Dhananjay at Exh. 299 colly and
the photographs taken during the said panchanama at Exh. 300

colly.

46,  Shri 'Haji:‘\,miua Mutla/Pw8S has produced a panchanma drawn
at the instance of accused no.6 Dilip at Exh. 302; sketch of scene of
trial blast at Exh. 303 and the photographs taken during the said

panchanama at Exh. 304 colly.

47. Shri Ayres D'Souza/Pw86 has produced a panchanama of

attachment of the haridwriting of accused no.4/Patil at Exh, 306,

48, Shri Eddie Tavares/Pw87 has produced a receipt along with
print outs taken from internet at Exh. 311 colly; ferrite rods at Exh,

312 colly and the phetographs at Exh. 313 colly.

49. Shri Kishor Lotfikar/Pw88 has produced a letter dated

20.4.2010 along with a report at Exh. 315 colly.

50. Shri Mahesh Ambekar/Pw89 has produced a letter dated

2.1.2010 along with a statement under section 164 CrRC, af Exh,

317 colly. b -k“'
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51. Shri Mahendra Bhandari/Pw90 has produced the CDs of {fet

photographs taken on digital.camera at Exh. 318 colly,

B2, shrl Pri'tEESh Mai k/PwQZ hag prgduced an Observati(}aéh =

panchanama dated 2.8.2010 at Exiv. 325.

53; Shri  Difiesh  Naik/Pw93 has produced a letter dated
19.10.2009 at Exh, 328; sketch of scene of offence at Exh. 329;
another sketch of the sife where the function was held at Exh, 330;
jetter dated 27.11.2009 at 'Exh.z':’%ﬁlzand'ﬁlu,e prints of the sketches

drawn at Exh. 332,

54, Shri Mohinder Singh/Pw94 has produced handwriting of
accused no.5/Dhananjay at Exh. 337 colly; -admitted handwriting of
accused ho.5 at Exh. 338 colly; a report at Exh. 339; reasons for
the opinion. at Exh, 340; photographs of the prints of the
handwriting at Exh. 341; another handwriting of accused no.4 at

Exh. 342 colly; and report-at Exh, 343 colly.

55. Dr Sukhminder Kaur/PwS8 has pfoduced forensic report with
respect to the explosive materials sent to her at Exh. 351 colly;
examination repert at Exh. 352; letter dated 31.3.2010 with
Annexures at Exh. 373 colly; report dated 9.7.2010 at Exh. 3?4;
letter dated 27.11.2009 with Annexu'res at Exh. 375 colly;

examination report at Exh. 376; letter dated 13.11.2009 for the
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3 xaert op;mon with Annexures at Exh. 377; exammataon report

1:

56. Dr. Wasif Akil Ahmad/Pw99 has produced a letter dated
15.1.2010 at Exh. 354 dated 15.1.2010 at Exh, 355 and an
application for admission by accused no.5/Dhananjay with

Annexures at Exh. 356.

57. Shri Meran Shaikh,;ii‘wm{) has produced an observation cum
printing out merio at Exh, 358; examination. report at Exh. 359,
360; an observation cum printing out memo at Exh. 361;
production cum receipt memos at Exh.s 362; 363 and 364 colly; a
letter with certificate and Annexures at Exh. 365 (:ﬁo]iyr:' and

panhchanama dated 6.7.2010 at Exh, 366 colly,

58. Shri Ismail Jabiulla/Pw101 has produced an observation cum

print out/certificate dated 23.8.2010 at Exh. 371.

59. Shri Levinson 1. Martins/Pwig2 ‘has produced Memos of

Identification Parades at Exh. 384 colly.

60. Shri Arjun Kumar/Pw103 has‘aproduced panchanama drawn at

the Instance of accused no.3 at Exh. 389.

61. PI Shri-Jivba Dalvi/Pw104 has produced complaint at Exh.
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393.

62. PI Shii Santosh: Dessai/Pwi05 has produced & complaint 4 Acphe

Exh. 400 and FIR at Exh. 401.

63. Shri P: N. Ramakrishnan/Pwi07 has produced examination

report at Exh. 406.

64. Shri Anil Kumar Yadav. Kuma;{?wiiz has produced a letter
dated 30.11.2009 with annexures at Exh. 419 colly; letter dated
30.11.2009 with Annexures at Exh. 420 colly; letter dated
14‘12;_20_09 with report at Exh. 421 colly, letter dated 14.12.2009
with examination report at Exh. 422 colly; and letter dated

12,12.2009 at Exh. 423.

65. DySP Shri 5.5. Bakshi/Pw113 has produced a receipt memo

at Exh. 427 and three sketches at Exh. 428 colly.

66. Shri Neh Srivastava/Pwll4 has produced letters dated

14.5.2010 at Exh. 434 and dated 1.12.2010 at Exh. 435.

67. DySP Shri Bossuet -Silva/Pw115 has produced ah order dated
19.10.2005 at Exh. 442: attachment panchanama at Exh. 443;
panchanama of specimen handwriting of accused no.5 Dhaﬁanjay at
Exh, 444: panchanamas of attachment of appiication form for

prepaid connection at Exh. 445; letter dated 15.12.2009 at Exh.

™~
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: Ng46; letter dated 20.9.2008 at Exh. 447; letter dated 15.12.2009 at

448; dated 25.12,2009 at Exh. 449; and attachment

nchanama dated 18.11.2009 at-Exh. 449-A.

68. SDPQ Shri Mohan Naik/Pwilé has produced a letters dated
27.11.2009 at Exh. 461, dated 5.12.2009 at Exh., 462 and dated
7.12.2009 with CDRs and SI.‘J;RS-; letters dated 5.12.2009 at Bxh.
464 and dated 23.11.2009 at Exh. 465; receipts dated 11.12.2009

at Exh. 466 and dated 12.12.2009 at-Exh. 467.

69, Shri S. Vijayan/Pwll7 has produced panchanata dated
28.2.201@ at Exh. 456 ‘and dated 10.4.2010 at

Exh. 457,

70. Shri S. Madhusudhan Gupta/Pw120 has produced a letter
dated 14.8.2013 at Exh. 472; certificate with Annéxures at Exh.
473 colly;. letter dated 4.6,2012 at Exh. 474 and an e-mail at Exh,
475,

7i. ShriKandula Suresh/Pw12i has produced a certificate at Exh.
477-and an analysis report at Exh. 478.
72. Statements of the accused under section 313 Cr.Pc, were

recorded.

73, 'T_hé deferce of t}"}e accused Is that they have been falsely
N
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implicated in the case; that their signatures were obtained at

different places by the investigating officers on blank papers; thal e

they were taken at various places afid photographs were taken; ang
that they do not know why they were ta'l{‘en‘to E:%"zé*se places
Zccused nos. 3 and 4 have also stateci that they have 2 garden""f’frr
close to-their house and that police had attached various items

from the-garden for no reasorn.

74. ‘The accused have also examined Shri Naguesh Gaude as Dwl
in support of their defence. He has produced the photographs at

Exh, 491.

75. Ar‘guments havé been heard. lLearned Speclal p.P. Shr; Faria
argued on behalf of the comp lainant/State, learned Advocate Shiri
‘Punalekar argued on pehalf of accused nos. 3 to 6 and 10 and
riearned- Advocate Shri A. Prabhu Dessai argued s_n"’ bahalf of
‘accused no.11. Shri Faria, learned Special P.P. submitied that the
prosecution case is based on twelve circurnstances namely -

1. Motive of the accused.

2 “The involvement of accused in the activities of Sanathan
Sanstha. -

3. The members of the Sanathan Sanstha had been
objecting the narkasur effigy comipetltion till 2008 and
they did not object it in the year 2009. '

4. That there was a conspiracy amongst the accused who
are the members of the Sanathan Sanstha to create
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terror and comimunal harmony at the places during the
Narakasur competition at Madgaon and Vasco.

5. That in pursuance of the said conspiracy accused
'purch’ased varipus items/articles from different places to
prepare. bombs to be used :during the celebration of
Narakasur competition.

6. That the accusad along with other-absconding accused
prepared the bombs and held test blasts on a hillock at
Ponda, behind the house of Laxmikanth Naik (PwG5)
‘who is the brother of deceased accused Yogesh Naik.

7. That on the day of Narakasur comp_etit:ion‘ Le.
16 10.2009 an axplosion took place at Madgaon behind
Grace Church in which two Sanathan members ie,
accused 1 and 2 expired, when they came to Madgaon
to plant them near the place of competition where abig
gathiring of the people including C.M. of Goa, MLA and
otherVIPs were participating.

8. Unexploded live IED was planted in & truck at Sancoale
by the accused which came with a Narakasur efﬁgy'iar}d

the same was recoverad and defused.

9. That the unexploded explosive articles
attached/recovered were sufficient to cause explosion
arid to cause damage.

10. That the. articles recovered/attached ufs 27 of the
IE Act were purchased by A-3 and A-5 from different

places.

11, That the accused no. 3 and 4 purchased SIM
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cards from different dealers of Vodafone and Reliance.
by committing impérsonation and fargery.

12, That the presumption ufs 43E of the UA(P) Ac
applicable in this case.

76. He ‘has submitted ‘that by examining the ‘witnesses
prosecution .has succeeded in proving all the. cir,cumsj_tancés;- that
chain ébinting out to the guilt- of the accised is proved be@n’d
reasonable doubts and therefore, -aéc:‘used should be convicted. In
support of his contention he has refied on the.decisions in the cases
of 1-

-1, Knshna Mochi V7s. State of Bihar { AIR 2002 5C
1965) '

2. Navjot Sandhu @ Afsan Guru V/s. State (N.C.T.
of Delhi) (AIR 2005 SC 3820);

3. A.N. Venkatash and Anr. V/s. State of
Karnataka (AER 2005 SC 3809);

4, Yoonus, Sfo. Ali, Vellilavankal V/s. Beputy
Superintendent of Police (Criminal Appeal 2228
of 2010);

B, State of Maharashira. ’4/ s. Damu §/o. Gapmath
Shinde and others (AIR 2@06 8C 1691);

6. State V/s. Mohd. Afzal and ors. {2003 VIIAD
{Delhi);

7. Mohammed Ajmal Mohammad Amir Kasab ¥/s.
State of Maharashtra (AIR 2012 SC 3565);

8. State of Himachal Pradesh %!}'.5. Jeet Singh {(AIR
1999 SC 1293);

@, Narayan Chetanram Chaudhary & Anr. Y/s.
State of Mahzrashira. (AIR 2000 SC 3352);

S
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1.0.Girishbhai Natvarbhai Patel V/s. State of
Gujarat (2006 Cr.L.J. 3378); _ ~

il.Updesh @ Chintu V/s. State (2012 (2) JCC
935).

e A

gt/?? On the other hand, learned advocate Shri Punalekar afte;r
~ going through the t%timoniés of all the witnesses submitted that
the testimonies of these witnesses are not reliable; that FIR
discloses that the entire investigation was made for a, premeditated
results that investigation was misdirected; that the chain required
to bef: cgmpleted- pointing out the gquilt of the accused is not
complete; that the alleged recovery made is insignificant and
irrelevant: that prosecution has failed to establish any tonspiracy
betweer the ‘accused: that sanction required to be obtalned under
the Explosive 'Subséances Act- has not been granted by the
concerned authority and, therefore, invalid: that the sandiifonj
granted under the Unlawful Activities (Prevention) Act ;:is void and
yitiated; _thatr fhé decisions relied upon by :%:hé- prosecution are not
applicable to the fafzts, of the case and therefore, the accused should
be acquitted. In support of his contentions he has relied on the.
decisions in the cases of :-

1. Deepak V/s. State of Rajasthan {2003 Cr.l.d.
4736); |

2, Khashaba Maruti Shelke V/s. State of
Maharashtra (AIR 1973 5€ 24745;

3. Vijay Singh V/s. State & anr. (Criminal Appeal
819 of 2012);

4. Mousam Singha Roy and Ors. V/s. State of West
Bengal {2003} 12 sCC 377;

5. Murlidhar s/o. Ishwar Suryawanshi (Criminal
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Appeal 158/98;

6. Sau Geeta w/o. Ashok Kharkate and ors.
The State of Maharashtra (Cremmaz Appeal _
99/2003); Vs

7. Baburam \!/s.. State of Madhya Pradesh (Appaawl
(c:rs } 1913 of 1996;

8. Sunil Kundu and anv V/s. State of Jharkhand
{2013 STPL (Web) 283 (SC));

9. Salim Akhtar @ Mota ¥/s. State of Uttar
. Pradesh (AIR 2003 SC4076);

1G. Noor Mohammad Mohd. Yusuf Momin Vis. “i‘%'ze
Si:ate of Maharashm {1970) (1) SCC 696;

11 .&mn ﬁu!ab Gawli V/s. State of Maharasmra
(230?‘ cr.l.J. 3622;

12. Sharad Yadav and Ors, ¥/s. Union of India
{UOLy and Anr. (1999 {VIY AD. {Delhi) 821);

13, Jasbir Singh V/s.: State uf Pumab (AIR 1998
S¢C 1660);

14. Rajaram. s/o. Tulshiram Mane V/s. State Of
Maharashtra {2010 ALL MR (CriY1492);

15. Kartar Singh V/s. ﬁtate of Punjab (AIR 1995
SC 1930);

16. Kartar Singh V/s. State of Punjab (AIR 1983
SC 341);

17. Lachman Singh and Ors. V/§. The Statée (AIR
1952 SC 167); .

18. Pohalya Motya Valvi V/s. State of Maharashtra
{AIR 1978 SC 1949);

19. Emperor V/s. Shivputraya Baslingays {126
IND CAS 8763;

20, Govind Krishnia Jadhav V/s. Stédte of
Maharashira (1988 MHL3 72);

21, Moti Lal V/s. The State (AIR 1959 Patna 54};

= Aloke Nath Dutia and ors. V/s. State of West
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Bengal {2006 (13) Scale 467};

23. Bishan Singh and ors. ¥/s. State of Punjab
(AIR 1983 SC 748);

24. Hitendra Vishnu Thakur and otherss. V/s. State
of Maharashtra and othears. (AIR 1984 SC
2623);

28, Javed @ Java Ahmed Mohammed Akbar Bhatt
and ors. V/s. The State of Maharashira 2007
(Cril 1386); amﬁ -

26. Vilas Vasantrao Patit V/s. The State of
Maharashtra, Through-Bhandup Police Station.

(1996 Cr.L.1, 854).

78. Shri Prabhudessai, learned advocate for the accused no.ll

‘submitted that complicity of accused no.11 in the alieged offences

s not at all established; he has been faisely implicated in the case;

thete is no iota of legal evidence -against accused no.1l and

therefore, he is entitled for an acquittal.

79. From the'argument's advanced, the following points arise for

my determination and my findings on them are as under:-

N Pmnts - Findings
1. Whether the accused had
committed a terrorist act? | Negative

12. whether accused had hatched a
conspiracy to commit.a terrorist act? Negative

3. Whether the accused in
furtherance of conspiracy had
caused/atternpted to cause
explosions likely to/with intent to
endanger life and property? . Negative

4, Whether the accused in
furtherance of conspiracy made or
possessed explosives under
susplcious circumstances? Negative
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15 Whether the accused no.10 had

caused disappearance of evidence of
|offence? , o Negative
6. Whether the accused had waged
war against the Govérnment of the
State of Goa? Negative

7. Whethér accused no.4 had
|dishonestly Induced Shri Mohamad
Jaffar to deliver to him SIM cards
with evidence to use the same for the
ptirpose of cheating? Negative.

8. Whether the accused the no. 4 had
forged two application formas of

prepaid Vodafone SIM cards and had ”
- jused the same as genuine? Negative:

9. Whether the accused nos 3 and 4
had purchased SIM cards and mobile |
handset dn fake and forged
documents from Gonsalves Tours and
Travels, Vasco.? 1 Negative

80. Point Nos. 1, 3, and 4:- The points:at serial nos. 1, 3 and 4

are taken together for discussion for the sake of convenience.

81. It is the contention of learned Special PP. Shri Faria that the
accused are members/Sadhaks of Sanatan Sanstha, an organization
which stands fﬁr'be-'ttermento'ﬁ:Hmdu religious rites; that they have
been objecting for holding of competitions of Narakasur effigy vadh
and had asked the organizers to stop the competition; that it was
their belief "that as the §§8§f Krishna is made of smaller size than
that of Narakasur, the demon Nerakasur was glorified and that with
tha motive of protesting and stopping the competition, Sanatan

Sanstha wanted to cause an explosion at different places in Goa.
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said competition or may be six to seven years prior to that, Sanatan

by the Col'iectc_}r-ﬁbetween them and the Sanatan peop_]_e in-respect of

thé subject of not holding the competition; that during this meeting
%%;:'he Sa‘nata;n, people were requesting them to make Narakasur efﬁgy
of g smaller size and that of Krishna of bigger size; that they had
explained that competition was of Naraka‘su% vadh i.e. destructicn
of Narakasur; and that he had heard that the injured persons in the,
bomb blast were connected to Sanatan.and that they had come to
create chaos in their competition. He has then stated that m‘a\‘) be
the “incident which had occeurred behind Grace Churéh was to

happen at their competition place.

85. In his cross examination, he has stated that the other *activé
members 6f the sald Solid Party Trust are Raju Shirodkar, Vinay

Sambari and Mr. Rupesh Mhatme. He has admitted that in the --
meeting which was held by the Collector; members of Solid Party
Trust as we!i as members of Sanatan Sahstha were present; 'tﬁat
nong of the accused persons were present in the said meeting; and
that the deceased Malgonda Patil was not present for the said
meéting. . He has further stated that he did nct know said accused
no.1 Malgonda Patil; that he cannot say whather abusive quds

were used by the said people of Sanatan Sanstha; that during last
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#. WAtnesses.

83, Shri Nitin/Pwl2 is founder membet of Solid Party Trust,
Margao. He has testified that initially they were engaged in playing
cricket: that thereafter they started an organizing other things 'ﬁk_e
Narakasur competition, rangoli 'compet'itiqn, atc.; that they :s't'ar,ted
N’arafkésur effigy competition since last fifteen years; that people all
arcund Goa used to take part In the competition in groups by
forming Narakasiir effigies; that initially the competition was held in
front of Margao Post Office; that théreafter it was shifted .in front of
the building of Collectorate and thereafter it was held near
Municipality ‘in front of Caro Centre; that this competition is
normajly held -on the nighti prior t¢ Diwali day; that in the year
2009 it was held on the night of 16.10.2009; that two stages were
erected ona for the Chtef Guest and other guests ta sit and watch
the: campetltaon and the other for the children to sit; that the
procession of the groups who participate in the competition starts
from opposite the Communidade building from whe‘rér they have to
" take a turn towards Munic—ipai_rty:; that groups kept on coming from
Collectorate side; that on that night competition started at a rourid 8
pm; that around 50,000 people had. gathered including the Chief
Guest, Chief Minister, MLA Damu Naik and othér guests sitting on

the stage.

g84. He has further testified that since four to five years prior to
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oy ™My to seven years when the Sanatan Sanstha people were

nstrating against their competition, *they were screaming;
hey did not lodge any complaint against Sanatan people with
':': polica; that the _Naraka-sér competition inciudes dancing, lot of
music and some words being uttered loudly; that no letters were
written to their Sold Party Trust by Sanatan Sanstha in respect. of
this competition; and that the place where the said blast had
occurred does not fall in thé way by which the processions of the
groups for the competition had to move. He has then admitted that
even after the blast they organised same "c'ompetition at'the same
place;. that no authority like the pelice or otherwise had told them |
that there is & threatening and they shouid not hald such
competition; that personally he is not sure that 'ahybody is going to
create any problem ifi holding Narakasur effigy competition; he has
feigned ignorance on whether the objection from the members of
Sanatan Sanstha were regarding late night functions, peq’g_::le
coming with consumption of liquor and eve teasing during the said
function. He has stated thiat there was no such allegation during the
meeting held before the Collector and the objection was only to the
‘% size of Narakasur -effigy compared to the :sma!tggggét of Krishna;
that the Collector had told them that meeting was kept an account
of complaint received from Sanatan Sanstha; and that no members
of Solid Party Trust or functionaries of the said Trust have ever filed

any complaint agains.t Sanatan Sanstha or any of their mlembers—.

86. Shri Vinay- Sambhari/Pwl4 is President of Solid Party Trust.

[
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He has testified that this was the third yer that he continued to be
the President; that théy had. been holding said Narakasur effigy
ccmpei;i%:ion for last sixteen years; that presently the venue of the:
cornpetition is in front of Care Centre near Margao Municipality;
that he knows Sanatan Sanstha with office at Ponda; that
members Of Sanatan Sanstha had not directly approached them
objecting to the Narakasur effigy competition but they used to
complain to the c;b—l.let:tof-to stop the said. témpeti"ti_cm;j ‘tha’*f the
Collector used to take meeting between them and members of
Sanatan Sanstha; that' before the start of the competition the
members of Sanatan Sanstha used to .f:nme: to their place with
placards put arcund their necks, shout slogans and go away; that
slogans were to stop Narakasur competition; that b:efare‘ the
Collectar members of Sanatar Sanstha used to say that they were
giving more Importance to Narakasur than to Lord Krishna; that
TN‘arakasur was a demiqn and he should not be given more value;
fh_a't:,-‘ tﬁat Qvas the conté'afioh of members of Sanatan Sanstha; and
that they uséd to tell the m'eqjhars. of Sanatan -Sanstha that theirs
is !o;nhs; a Narakasur vadh competition which has now become a

tradition. . s

87. 1In his cross -examinationi,‘he' has stated that he has been
member of a club which subsequently was converted into a trust;
that there were about two or three vyearly meetings‘taken by the
Collector before the competition; that none of the accused persons

were present in those meetings; that deceased accused no.l/

-
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Malgonda Patil and accused no.2/Yogesh Naik were also not present
for said meetings; that members of Sanatan Sanstha used to come

with placards onily prior to the competition; that they never created

any problems for the competition. |

88. Shri Rupesh/Pwil5 is the General Secretary of the Solid Party

Trust.. He has testified that Solid Party Trust oajgariize*,s Narakasur

effigy competition on the eve of Diwali festival at Margao; that the |
venue is near Margao Municipality in front of Caro centre; that since
last six to seven years the members of Sanatan S’anstha used to
object to their holding of Narakasur effigy competition; that they
used to 'corrip}ain to the Collector, South Goa , that the Collector
used to hold meeting of members of Solid Party Trust, Sanatan
Sanstha, police personriel, Mamilatdar, ete; that in these meetings
there used to take pia;:e diécussiuns;; that' in the meetings too,
members of Sanatan Sanstha Used to-object to holding Narakasur

effigy competition and threaten them to stop the same.

89. In his cross examination, he has stated that every year there
is heavy bandgobast for this competition; 'that-they‘sécure bandobast
by -addresé‘ing a letter to the ,péi_ice; that this security is .askad-fq'rl
in order to control the traffic and to control the public; that such
security is also asked to prevent thefts, pick pocketing and quarrels
amongst the public; that he did not read anywhere that even this
year the Sanatan Sanstha had iu-@ged its- objection for holding

Narakasur efﬁigg__gpgnpetition_; that this year also the Collector had

[
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called for meeting in respect of the Narakasur effigy competition;
that for this meeting fo member of Sanatan Sanstha was present;
that this meeting was between him, President Vinayak, police
perso_n‘ri‘ei and Government officers; that in- the said meeting the
discussion was on the point as to how to maintain peace and public
order during -the sald competition; that though in the meeting
there was discussion on law and order problem, there was no
discussion at all on Sanatan Sanstha; that even during the previous
meetings, the :‘_nain thrust was on the peace and public order
during the competition although there was also the subject of the
objection by members of Sanatan Sanstha discussed; that he has
been active in  social and political activities; that except for the
bomb blast. that had occurred in that year there -was no serfous
ircident of harrﬁ to public peace or anything c_l‘:eating__soﬁai:ten'ﬁibn
in Margao. for last ten years; that he does not know whether the
Collector had taken any megtings for law and order problem ¢r any
other issues than Narakasur effigy competition; that he does. not
know the two persons accused no.l and :atéus;ed m.'zninjuregd_‘_in' the
bomb blast; that this year thé Trust had not written any special
letter to.the police or Collector ar any other authority to. take any
special security measures in connection with Sanatan Sanstha; ‘and

that he does not know any of the accused persons.

90. A perusal of the zbove testimonies wili show that the
qrgahizers of the competition i.e. Solid Party Trust did not have any

grievanse against Sanatan Sanstha, All the witnesses have aiso

-~
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admitted that the alleged members of Sanatan Sanstha always
used to come with placards in their neck objecting to the holding of
such competitions, é_i've slogans and go away. The evidence reveals
that these objections were being raised by the mem,bgrsr of Sanatan
Sanstha for a pericd of about six to seven years. The witnesses
have also admitted that at no point of time these objectors had

created any act of violation.

91. The witnesses have also admitted that the Sanatan Sanstha
also 'used to write to the-'(loifec'i:ﬁr ralsing objectiong about halding
of sg%:i‘z:’aempetitign-.— The above witnesses have admitted that the
ohjections of the Sanatan Sanstha was not for not holding such

competitions, but only to the projection of Narakasur who even

these witnesses admit was a demon. All the sbove witnesses have

admitted that Sanatan Sanstha wanted the organizers to see that

effigy of Narakasur was made of a smaller size and that of Krishna

of a bigger size so that no value Is given to Narakasur who

atcording to them did not desérve such projection.

92, The witnesses have also stated that there were meetings
held before the Collector in connection with the objections raised by

Sa,nataﬁ Sanstha as well as for the purpose of preventing thefts, -

pick pocketing, quarrels amongst the public but to control the traffic

and the public. The witnesses have admitted that the members of

Sanatan Sanstha had never created any problem for the

competition. From their testimonies it Is clear that they never

BT P, —_—

a_p_pré:h*e'nded aﬁyvialence- from the members of Sanatan Sanstha.
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It is pertinent to note that even after the blast in the meeting held
between -t_he‘ Collector, police officers and the organizers, the
srubject of the mgmbe{s of Sanatan Sanstha creating any problem
;n the competition was not discussed. Shri Rupesh;’?wl-s who is
General Secretary of thé‘ Trust, has also admitted that the main
'.t'hrus_t;o_f the meetings was always peace and public order although
objections by fnembers of Sanatan Sanstha were taken up for
dfsc:uss's’oh} He has alse admitted that. except for the bomb blast
that had taken place In that year; there was no such inciderice of
harm to public peace or anything creating social tension in Margao

for the lastten years Or more.

93. A suspicion is sought to be raised on Sanatan Sanstha on the
ground that- in 2009 the Sanstha had not raised any ohjection.
However; although it is alleged that every year Sanstha used to

write letters to the Collector,-except ene letter, no such letters are

produced. Tt is also contended that memibers of Sanstha did not

attend the meeting before - Collector in  that year

There is, however, no evidence to show that Coliector had invited
the Sanstha membérs for the meeting: In case they were not
invited they -éould not be exéectﬂd to attend the meeting. The

suspicion ralsed is, therefore, without valid evidence.
94, Shri Swapnil Nalk/Pw6Z is associated with Sanstan Sanstha,

Ramnathi since about ten years. He has testified that he was

driving the vehicle of the Sanatan Sanstha Ashram; that he was

*
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doing the work of picking up and dropping the guests of the

Ashram.

5. 1In his cross examination, he has admitted that Sanstan

Sanstha was opposed to the concept of Narkasur competitions; that-

opposition was, mainly, on account of children drinking alcohol,

extracting money from- people. and eve teasing. He has also
admitted that there is a lot of opposition to Narakasur competitions
by the ;:;_eeple of Goa for the same reasons; that Sanatan Sanstha
was also opposed to the concept of Old man, Shigmo and carnival
competitions for the same reasons. He has also admitted that there

is political rivalry between Ravi Naik and Sudhin Dhavalikar over

Madkal constituency over a period of time till today.

96. The'pmse(_:utiqn has not declared this witness hostile. This
witness has admitted that the main opposition of Sanatan Sanstha

for holding of Narakasur effigy was on account of children drinking

.alcohel, extracting money from. people and evé»'ﬂteasin_g . He has also

admitted that theré is opposition for this competition from the
people of Goa on account of same reasons. Prosecution has neither
declared this witness hostile nor has disputed his said testiriony.

His testimony, therefore, does not support the case of prosecution.

g7. It is the case of the prosecution that the accused as members
of Sanatan Sanstha wanted to terrorize people by bomb blast so
that the aim of Sanatan Sanstha to stop these competitions could

be achieved. ‘The prosecution has examined Shef Philip

™
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Mascarenhas/Pw31 who has testified that he was Sarpanch of
Village Panchayat of Guleli; that he resides at Dhamshem; that Dr.
pandurang R. Marathe stays at a distance of 500 metres from his
" house: that he had seen hoardings, pamphiets,of said Sanstha in
and around the house of 'said Dr. Pandurang; that.said Marathe
along with his wife had joined the Sanstha; that members of the |
Sanstha used to stay and hold camps-in his housé prqp,ert\g_;' that
they used to wear a type of rﬁiiitary— unifﬁrm, underi:él;& strenuous
physicat exercisés,. Mde horses and take firing practice; that these
tybes.‘bf activities took for about two years even in his absence and
that he had heard that Sanstha had ashram at Ramnathi, Ponda

Taluka,

98. Shri Hanumant Naik/Pw106 is Fesident of Durbhat, Ponda. He
has testified that: he is convener of Bandora Youny Zagrutl Manch;
that this society is formed m the month of November, 2009 after
the bomb blast at Margéq; that Saratari Ashram has its own
building at Ramnathi ; that l’it is situated at a distance of 100 metres
from the. iemple' of Ramnath Devsthan; that bomb blast was"th_e
first of its kind in the State of Goa; that after the bomb explesion
people of the 'ViAlIage tearnt that the Sadhaks of Sanatan Sanstha
were involved in causing the bomb explosion during Narakasur
procession heid duting the eve of Diwali; that '-viiiage held meeting
at night %md decided to oppose Sanatan Sanstha as it was - spoiling
" the name of thelr village by causing explosions and involving is

such activities; that villagers held a morcha which culminated in a
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public meeting in which the acts of Sanatan were condemnéd; that
the ashram was set up at Ramnathi four to five years prior to the

incident of explosion; that Sanatan slways opposed the traditional

activities held in the village including making of Narakasur effigies, '

taking processions and holding cglmpe_tit'ims’; that Sanatan used to

give news reports against such activities in its paper; that some of

the Sadhaks tsed to personally convince the villagers not to make
Narakasur effigy, take processions and hold competitions; that they
used to tell the villagers to make big effigy of Shri Krishna and also

propagate the ideology concerning religious beliefs and practice

amongst the villagers; that the villagers decided not to allow

Sanatan to copduct such activities in their village; that Sanatan
Sanstha has its own newspaper; that this paper publishes articles
criticizing other religious practices; that they also-advocate stopping
of practice of taking Narakasur processions and holding
competitions; and that he does not know any of the accused

present in the court.

99. Shri Vassant Bhat/Pw110 is President of Bandora Jan Jagruti
Manch. Hé has téstiﬁ,éd that the Manch was fa-rmed with object to
create  social awareness amongst fhe focal residents; that they
used to create awareness about other organizations which would
disturb peace of the locality; that they used to organise. patriotic
programmés, singing ;’:c_s'mpetition of patriotic sengs, medical camps,
poojas, etc.; that sometime in the year 2005, Ashram of Sanatan

Sanétha was set up at Ramnathi; that the locals opposed the
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setting up the Ashram of ‘Sanatan Sanstha at Ramnath because the
idedlogy of Sapatan Sanstha was not acceptable to the local
residents; that the members of the Sanatan Sanstha used to walk
on. the: r'déds- in romantic mood, holding hands and this was not
acceptable to the village elders and other residgnts,;”that' the Manch
had more than 200 ‘m‘érﬁbers; that they have been holding
Narakasur competitions since several years; that Sanatan was
objecting to said ,coméetitions; that Sanatan propagated that
Narakasur was a demon and should not be glorified; that in fact
they were not glorifying. Narakasur but effigies of Narakasur were
made and burnt and that the daily published by Sanatan contain
news items and articles with communal disharmony amongst

Hindus, Muslim and Catholics.

106. 1n his crogs examination, he has ‘stated that his brother has a
shop at Ramnathiy that there is a hotel next to his shop; an& that
hé had heard that in the year 2&12, Sanatan Sanstha and H‘indu
Jan Jagruti held a conference in the fall of Ramnathi Devasthan. He
has admitted that Sanatan Sanstha had lodged a complaint against
Kim: and two others alleging that they had pelted stones on the
‘ashram Ta_nd that said case is p.endir.':_g before the J.M.F.C,, Ponda. He
has also admitted that a contemnpt nllqtice was issued by Margao
. District Court against him and Raju Naik, Editor of Lokmat for
" publishing an article in the Daily Lokmat, He has then stated that

said contempt petition has been dismissed.

ettt
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101, The testimony of Shri Vassant/Pwl110 raveals that there is
some dispute between him and the Sanatan Sanstha. There is also
a criminal litigation pending against him on acc:ouﬁt of & complaint
made by the Ashram members. At the instance of Sanatan Sanstha,
District Court Marglao,- admittedly, had also issued a contempt
nofice #gdinst him. The relations between this witness and .the
Sanstha are, therefore, obviously inimical, The witness also appears
to have grievance against Sa_'n‘ai:!an Sanstha since they were
propagating that narkasur- was a demon and that Narakasur
competition should not be heidg(‘ This witness as well as Hanumant

Natk Pwl06 are members of Bandora Jan Jagruti Manch. This

society was specifically’ formed in the month of November, 2009
after the bomb blast at Margao. The -aim of this society was to
create social awareness amongst the local residents and about
other organizations which would disturb peace of the locality,

Pw1i0 has testified that they used to organize 3patrﬁiotitz,

programmes, singing competition, medical camps, pocjas, etc. and
had :also béen holding Narakasur competitions since several years.

Holding of such competitions was admittedly opposed by Sanatan

Sanstha. These witnesses, therefore, had reasons to make a

grievance against Sanatan Sanstha. The testimonies of thase

witnesses, ir the background, will not help the prosecution to

support. its case that Sanatan Sanstha was against holding of

competitions. The only grievance of Sanatan Sanstha as admitted
by the withesses of the prosecution, was against glorifying of

Narakasur, They did not have any objection for holding these
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competitions by making effigies of Narakasur It was only thelr
contention that by making bigger effigy oFiNaraka's:Ji‘,f the _orfgan'lz'Ers
were trying to glorify the demon. The objection of ‘Sanatan Sanstha
was also on aécount of harassment caused by public through such
competitions: These objection are also confirmed by the testimony

of DySP Umesh Gaonkar/Pw108.

102. DySE Shri Umesh Gaonkar/Pw108 has testified that narkasur
effigy 'comp;ét‘:'tioh is Héld avery year; that they used to receive
| letters from Sanatan Sanstha stating that they should not permit’
such competition and encourage glorifying of Narakasur being a
demon; that the letters used to contain threats; that such Jetters-
were aiso addressed to the Collector of South Goa District; that in
view .of the said threats and to avoid any untoward incident they
used to deploy police force at the time afid place of the ‘
competition; that around 30 to 40 groups uséd to participate in the
said competition; that no such threatening letters were received

from anybody else other than Sanatan Sanstha.

103. VIn, his cross examination, he has stated that though letters
recelved from Sanatan did not contain direct threats to life, itjc;:;uigj
be interpreted to mean that they were opposing Narakasur
competition and that they would creaté public to disturb the said
competition; that he had not heard about any ss:zch incident
committed by the Sanatan in Goa, although he had heard that
Sanatan was -in‘volvad in SiMilar incident in the State of

fMaharachira: that he had not issued anv prohibitory orders to
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Sansgtan but had taken precautionary measures; that he had
deployed 30 to 40 police men at the place of competition because
of threats received from Sanatan Sanstha and also o ensuré safety
hecause of other factors; and that Sanatan was opposing the

competition as they considered narkasur as demon.

104. DySP Bossuet D.}Silvaﬁ?wii_s iz also one of the investigating
officers. He has testifled that on 15.12,2009 he had received a .
letter from Ponda Police station; that this letter was. furnished to

him by P.I. C.L. Patil; that said P.I. had produced the letter dated

20.12.2008 received at Ponda Police station from Sanatan Sanstha
to the Ponda Police station under signature of a person having cell

phone no.9420978480 regarding the custom ‘of burning of

Narakasur effigies which was-addressed to P.I. Ponda police station

condemning the custom. He has produced said {'eﬁter at Exh. 447.

105. SDPQ Shri Mohan Naik/Pw116 is another Investigating Officer,

He has testified that during his tenure in the police Department for
33 years, he h385wof£<ed in different capacities as-':SHO; and SDPO.,
In his cross examination he has stated that Sanaten Sanatha had
handed over to him a letter ,,c;p;s_asin'g' Nargkasur effigy competition
when he was working as Police Inspector at Ponda and also.as DySP
at Ponda; that he was attached to Ponda police station as P.I. from
1997 to 2000 and SDPO from 2005 to 2007; that he does.not have
any knowledge about such letter being submitted by Sanathan
Sanstha to PI. or DySP at Ponda; that he did not call for any

records from Ponda police station with respect to the letter
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addressed to him as DySP Ponda by Sanatan Sanstha between

done by DySP D'Silva.

106. It is'thus seen that allegation Is-sought to be made against
Sanatan Sanstha that they have been writing letters to the police
station protesting against the holding of i\.ilarkasu%' effigy.
competition. Shri Bossuet D'Silva, who according to. SDPQ Mohan
Nalk/Pw116 had carried out the investigation with f,t'hét; respect and
has produced ‘-’o'hty"arie letter at Exhibit 447. It reads as under;-

© Dated:- 20/09/2008

To,
Police Inspactor,
Ponda Polica Station.

_ THINK FACTUALLY ABOUT THE CUSTOM OF
BURNING 'NARKASUR' EFFIGIES.
. Lord Krishna siayed the invincible demon Narkasur
on Ashwin Vadya Chaturdashi and at that time granted a
boon that 'one who takes a holy bath (abhyangsnan] at
dawn on this auspicious day will never suffer in_hell’. In
Goa and nearby areas, a custom of burning effigies of
the demon Narkasur to symbolize Lord Krishna's victary
over the demen is prevalent for the. past few decades.
The Deepawali celebrations follow thereafter.

In the present times; this custom has assumed a
distorted form. Huge Narkasur. effigies are ‘made and
competitions are organized. This is 3 wrong practice from
the spiritual point of view. Besides, this activity keeps
the. particpating people awake whole night; thus they
are unable to wake up early for a holy bath, which is an

important spiritual aspect of this festival, The point is

that. while following this custom, -Instead of performing .
acts which glory Lord Krishna, one forgets Him. '

The time Is:ripe for us to take right steps to curb the
extravagance and wastage of manpower and time associated
with this distorted custom; especially when the counbry is
passing throogh a critical phase.

N oo
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. YOU CAN UNDERTAKE THE FOLLOWING
ACTNITIES TO CHANGE THE PRESENT SCENARIO.

You c¢an refuse to sponsor prizes for Narkasur
Competitions. Instead you can sponsor competitions
to promote activities highlighting importance of
'Lord Krishna'. You can educate your colleagues and

. friends about the significance of glorifying Lord
Krishna and not the Demon Narkasur. You-can lodge
a complaint at the nearest police station against
incidents of eve-teasing, traffic obstruction, noise
poliution etc. .

Since last 10 years, congerned citizens and institutions
have exterided their co-operation to Sanatan Sanstha in
initiating  campaigns. against malpractices during  public
celebration of religious festivals “this year toc, let us unite to
awaken the people against the malpractlces occursing during
the Deepawall festival and encourage themn to assist in -
eradicating the same i the interest of the soc:ety, Nation and
Righteousness.

Yours faithfully,
For Sanatan Sanstha

Sdf~
Phone No.; 9420978480

107. Vide said letter the Sanatan Sanstha had deprecated
‘the practice 1o r;‘la'ke huge effigies of Narakasur and in the process
glorify him and has requested that instead peopl'e' should glorify
Lord Krishna. The BI. Ponda is also rgquested to undertake. certain
activities to _cﬁa‘n?ge- the stenariv. There is absolutely no thieat of _
any nature in the said letter. DySP Umesh/Pwi08, however, has |

alleged a thrieat to life in said letter for reasons best known to him.

108. A careful assessment of the above evidence leads to 3
conclusion that Sanatan Sanstha was never opposed to the
competition but was only opposed to glorifying ‘Narakasur who,

admittedly, was a demon, The witnesses have also admitted that
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the members of the Sanatan Sanstha had ne\—zer threatened to take
extreme 'st‘e:«‘f)s to- achfeve their object. The evidence c:-onﬁ'ﬂ;ﬁs; that
the members of the Sanatan Sa‘nétha had always. agitated
peacefully by giving some slogans, holding placards in their hands
_a_«:_nd showing their protest against glorifying of Narakasur éTﬁe
prosecution witnesses though have admitted that Sanatan.Sanstha
was propagating glorifying of Lord Shri Krishna and not demon
N,ara_kaé.’ur; The prosectition witnesses have also stated that Sanatan
Sanstha was opposed .to Fqnqéior@s‘ssince certain mal-practices. were:
. being followed for extracting money- from the public and eve
teasing; the- opposition was on .roral grounds a;xd therefore, it Es‘
difficult-to: believe that the persoris wﬁo'a%e' opposing i a pea-ce_fui-
manner and on moral grounds holding of competitions i a
particilar manner will take such ext;‘eme steps as is sought to be
made. out by the prosecution. According to the prosecution it was
motive: :::f Sanatan Sanstha to: put-an end to such competitions’
towards which end a conspiracy was hatched by the accused as
Sadhaks of the Sanstha and had caused bomb blast. The evidence

on record does nét project such a motive.

109, Shri Pu nalekar, learned Advocate has refied on the decision of
Hon'ble: High Court of Judicature, Nagpur branch ét Nagpur in the
case of Sau Gitd w/o. Ashok Kharkate ;{'_{:z:iminaé Appeal no.89 of
3003) (supra) and has submitted that in | this case since
prosecution has failed to prove motive an important fact in the case

based on circumstantial evidence accused should be given benefit of
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doubt and should be acquitted.

110, The Hon'ble High Court of Bombay at para 14 in the said
Judgment observed as under:-
“14, Absence. of proof of motive h‘\ay-nut be vital in
every case even when It is. based on circumstantial
evidence but when the case is based on
circumstantial evidence, the motive becomes one of
the strongest link to connect the chain. unless the
other circumstance on record would complete the
chain and connect the accused with the commission
of the offence...”

111. In this case, too, since the case is admittedly based on

circumnstantial evidence the prosecution ought to have proved. the

motive behind the explosion. For the reaseons discussed hetﬁéin |

abave, prosecution has failed to prove the motive, The prosecution
‘i for the reasons discussed herein above hfasﬁ proved that in the year
2009 and thereafter Sanatan Sanstha did not object to the

Narakasur effigy competition,

112, It is the contention -of Shri Punalekar, learned Advocate for
the accused that the investigation was aimed at a particular result
on account of which a complaint was lodged to achieve said end
and, therefore, the FIR which is basis of the investigation is not
reliable. He submitted that consequently the case of the prosacution

based on said false FIR should not be believed.

113, The .complaint has been filed by PI Shri Santosh
™ ..
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Dessai/Pw105. He has testified that in the month of October, 2009 ;
he was attached to Margao Town police station as officer in-charge
of that station; that he-has filed complaint in this case on behalf of
the State; that c;'n 16.10.2009 at about 20.15 hrs he had proceeded
for law and order bandobast duty at Municipal Building, Mg%gao—, for
Narakasur effigy competition; that ASI Mohan Gaude, HC Arun
Talekar, PC Chandrakant Velip and other staff were accompanying
him; that he was performing bandobast-duty near Margao Municipal
Buitding abqqf 21.30- hours; that he received phone call from PSI
Nilesh DhaigodKkar informing him that he had received unknown call
from unknown person at the p‘cli‘;:erstatiq_n to the fact that ftwo
persons came with Eterrio scooter grey colour bearing registration
No.GA 05-A 7800 and foilowing Narakasur: effigy competition near
Reliance Trade Centre at Varde Valaulikar Road; that when they
went to park the said Eternc vehicle; bomb blast occurred; that

both sajd persons were lying on-the ground:near Eterno scooter.

114. Ha has further-testified that he Immediately proceeded to the
spot along with PSI Mohan Gaude, HC Arun Talekar and PC
Chandrakant Velip; that they reached the spot within five minutes;
that they h,a.d‘ seen two damaged two-wheelers and a Maruti Zen
car at the spot; that two persons one between Eterr;c: scooter and
Maru{:i- Omni and the other lying in front of Eterno scooten. At the .
spot there was a ba-g“ containing explosives lying on the ground;
that he imm.edia'teiy informed DySP Umesh éaonkar and summaoned

more police force to cordone the area; that he also summoned the

"~
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Bamb Disposal S:;qatadf- Fiagerprint expert and Scientific Asgistant at
the spot to defuse the exp&msiveé; that he put both the injured
persons and shifted thém to Hospicio Hospital; that he instructed

PST Mohan Gaude to accompany them to the hospital for medical

treatment: that bomb disposal squad defuséd explosives and

separated the detonators from the qgelatin sticks and thereafter he
proceeded to Hospicio Eficspitai, Margao to inquire about t_’he Injured

persons.

115. He has further testified that when he reached Hospicio
Hospital, Margao, PSI Mohah Gaude informed him: that the riaimes
of the injured perspns are Ma_!;c;cnda Patil resident of Jet ';raiuka-,
Sangli, District of Maharashtra State; that he is member of Sanatan
Sanstha, Sanglt but presently residing at Sanatan Sanstha Ashram,
Ramnathi; that name of the second .person was Yogesh Babal Naik
resiaent, of Talaulim, that injured person Malgonda Patil :infhfmed
him (PSI Mohan 'Gaudef that they ‘t;eimng to Sanatan Ashram Sangli

and prasently residing at Sanatan Ashram, Ramnathi Ponda since

last mork than two years; that he (Malgonda Patil) along with

Yogesh Babal Naik had come 16 Margao from Ramnathi Ponda on
his Eterno Scooter No.GA 05 7800 and that said Eterno Scecter

belongs to brother of Yogesh Naik.

116. He has further testified that PSI Meohan Gaude informed him
that hospital PC on duty Informed him that hospital staff had

removed a clothes of both the injured persons and while checking

flrams Forimrd daim edoekia Babmomls smlevim bomme memebise o8 maembeeioome
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and Ewg;p‘:zttleS'.'df' itre/scent bottles, one cufter, some jute threads,
one GEL receipt issued by RTO Ponda; and that both the persons

- have sustained injuries on their private parts very badly.

117. He has fhen testified that he returned back at the scene of
offence; that on minute observation of the scerie of offence it was
revealed that the damage was caused by the blast to the Eterno.
scooter; the explosive material found at the spok; the material
found in possession of the two }Je:'sons made it clear that both the
accused had crfminally conspired, that they were carrying
explosives for S{J_bV-ETSEV_e activities to sabotage narkasur effigy
competition near Municipal Building, Margac on the eve off Di\éaii
festival so as to strike tetror in the minds of the general public and
 to cause loss of human lives and property resulting i communal
disharmony. He has further stated that they were possessing
explosives for waging war against Union of India and caused
' explosion with Intention to endanger human life and property.
‘According to him, thereafter he returned to the police station and
lé]dg:ed .a complaint-against both the injured persons under sections
C121(A), 122 and 123 of IPC r/w section$ 16, 17, 18 of the Unlawful
Activities (Preverition) Act, 2000 and sections 3, 4, and 5 oOf the

Explosive Substances Act, 1908,

118. He has further testified that he reached the police station at
22.50 hours and registered the crime at 23.05 hours; that on the

bhasis of his complaint crime n0.338}’2069 under the aforesaid
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sections was registered. At Exh. 406 he has produced a complaint
which was registered under the sections mentidned by him at 23.05

hours.

119. His above testimony reveals that the witness had received a
message Acf'th'e explosion at around 9.30 pm; that he reached the
incident within five mi‘r‘gu‘tas thereafter; that-he dispatched both the
injured to the hospital, visited the hospital after informing his
superiors and calling for additional potice force to cordon the area;
that he had conversation with PSI Mohan Gaude and thereafter
came to the_police station at 22.50 hrs and registered the crime at
23.05 hours. His above. testimony also reveals that before he
proceeded to the'ho-spitai; Shri Bossuet D'Silva had reached the
spot, had.conducted inspection of sceng of offence, had found
materials like gelatine sticks, detonators, timers, battery devices
and the remocte which were separated; that thereafter in the
hospital PSI Mohan Gaude had alsb taken custady of the dothes of
the injured and had also chiecked: their clothes in which he had
found two plastic-bags; two bntt’l es of itre/scent, a cutter, some jute
threads énd a receipt issued by. the RTO Ponda, After performing all
these activitias he had reached the ﬁo!ié:e station at 22,50 hours

and had lodged the complaint which was registered at 23.05 hours.

120. In his ¢ross examination, he has stated that bomb squad had
defused explosives by 10.30 p.m. He has also stated that typing of

the complaint tock about 15 minutes and that prior to that he had
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not registered the FIR in the crime.

121. DySP Shri Umesh/Pw108 has testified that PI Santosh Dessat
received g;he information a‘bput the blast at around 21.30 hours;
that 10 'to;léiminut'es thereafter he (PI Santash) informed him: that
he was at the spot; that on ‘raéei'pt of the said information he too
rushed to the spot at Varde Valaulikar road;. that when he z_‘?eac:hed'.
‘the spot he -hqticed Eterna scojz_ﬁi:er with top portion blown off; that
‘as the crowd was rushing towards' the said spot, he cordoned off
the area and took position towards Bank of Baroda with avallable
staff) thé't PIL Santosh m{i)’\_feid; towards Gaylin Hotel and they
cordoned off ‘the area to prevent -the:l‘ put;iic frorm rushing to the
spot; that while at the scene he came to kiow that- two injured
were shifted to the hospital by police; that -later on he came to
know their names as Malgonda Patil and Yogesh Naik and they were
“miembers of Sanatan Sanstha having office. at Ramnathi; that later
on bomb disposal squad, firger pint expér‘c and senior police officers
arrived at thie scene; that PI Santosh Dessai had dispatched the
police staff to guard the same from. 2 éis_tance, of 20 to 25 metres;
that bomb disposal squad ‘defused two live bombs; that at around
22,30 hours he sent PL Santash Desai to Hospicio hospital and that
PI Santosh retumed to the spot again at a,mdnd 22.30 Thaurs and

informed him that he has already registered the offence.

122. He has then testified that PI Santosh Dessai handed over to

him the case file as he had né powers to investigate into the
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offence under Unlawful Activities _{Prevéhtion) Amendment Act,
2004, He has then testified that upon taking investigation of said
case, he procured the sealing, packing material, torches,
emergency lights, eil:-c_ and secured presence. of panch witnesses;
that he also consulted his superiors and upon getting green signal
froms his superiors ¢ommenced the scene of offéncé panchanama in
the presence of Pl Santosh Dessai, his staff, PSI Brutano Pexpito,
fingiar print. expert with his assistant, photographs -and two panch

witnesses Amario D'Silva and Raju Maddekar.

123, 1t is pertinent to note that till this time. except for the bomb
disposal squad no one had interfered with the scene of incident.
The scene of incident panchanama commenced &t 0,30 hours of
17.10.2009, At this time first defused bomb was attached. In the
course of._\“ the panchanama one biue and white colour .'papér
packing with printing “GEL” and Goa Flectronics Ltd, was attached.
‘The panchanama discloses that @ this packet contained a driving
licence of Yogesh B, N;a_]k;_\_:aqn‘ of Babal Nfaik, Talualim Ponda Goa.

This was 'marked as Exh. 31i.

124. The driving booklet of Motor driving licence from Maharashtra
was also attached during the said panchanama. DySP Shri
Umesh/Pw108 has testified that minute deé,aais. of the booklet were
written in the panchanama. In the panchanama this has been
shéwn as ftem no.6 driving licence of Malgonda Patil son of

Siggonda with. spermanent address Kara jengi Taluk-Jath, Dist

ol
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Sangli, As observed herein above; it is pertinent to note that the.
drawing of panchariama of scene of uffence had f;:qm_mence;'d at 0.30

hrs of 17.3.09.

125. Shri Amario D'Souze/Pw61 is the panch witness of scene of
accident pancihanamé. He has testified that -h‘é was called at'0.30
hrs at which time the drawing of the panchanama commenced and
it continued till 6:30 hrs. He has testified that Dysp Gaonkar during
the drawing of panchanama had showed them an Eterno scooter
‘beating registration. no. 7800, that police found a b_iue_ coloured
packet lying in the vidinity contalning ‘& Goa driving ii'cen'ca and
Maharashtra driving licence, that one licence was issued by the
Ii'cencingyauthorityf in Goa in the name of Yogesh Naik and the other
of M_ahérashtra in the name of Patil and that both these licenceés

were separately packed and sealed and signed by them,

126, The above evidence establishés that the DySF* Umesh had
léamtffhe" details of the two i‘njured with the ﬁames- of their fatﬁer‘s
and fuil addresses. only from the driving licences which were found
in the course of drawing of panchanama of scene of offence. There
is no evidence, however, to show that these injured were Identified

to the'police by any other person. at the scene of offence.

127. 1t is already on record that PI Shri Santosh Dessai
immediately upon reaching at the scene of blast had summaoned the
bomb disposal sguad to- defuse the explosives as the bombs would

endanger pefsons and had shifted the injured In the police Gipsy
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vehicle to Hospicio hospital. He had reached the spot of blast
between 9.35 to 9.40 pm. He was accompanied by ASI Mohan
Gaude, HC Arun Talekar and PC Chandrakant velip. PC Dmello was

the driver in which PSI Dessal had proceeded to the spot of blast.

128, Shri G.B.T. D'Mello/Pw8 has testified that as per the
instructions. of the duty fnaster Chandrakant Velip, he was supposed
to drive the Maruti Gipsy bearing no.GA 07 G 0132; that at 20.30
hrs. PI Santosh told him to take out the gipsy to pfbceed to
bandabast duty; that PI Santosh and duty master Chandrakant had
boarded the jeep; that the function was to startal 9 pm; that 25 to
30 minutes after 8,50 pm PI Santosh came to the gipsy with some
.' staff and told him that two persons were lying behind the Grace
Church and they should p-mceéd to the spot; that there was a
biockage of traffic on account of Narkasur competition near Marliz;
that PI along with other staff got do'Wn and started walking towards
the spot; that after the traffic was Ciéared. he proceeded with his
gipsy to the spot; that he saw two persons !?ingf—by’ the side of the
road where motorcycles were parked; that he lifted back seat of
gipsy vehicle so that the two injdréd could be accommodated there;
that the police staff put the two injured in the gipsy vehicle and
toc&ﬁk-thém to Hosplcio hospital; that when he had reached near t‘hé
spot PI Santosh and-other staff had also reached theré ; that he and
PC Mohan Raikar had taken the injured to the Hospicio hospital;
that both the %njurecil were taken to casualty section; that -the

injured were kept on iwo sides; that he waited naar one of the
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injured and Mohan Raiker waited near the other injured; that the
. doctors- treated both of them; that doctor had inquired with éné of
the injured person but he did not follow their cofiversation; that one
pSt was also present making Inquiries with one of the injured
person,. that after aboiit 10 to 15 minutes he iefﬁ: the spot and that
while he was going out he saw PI Santosh Dessai arriving aloing

with others at the spot.

129. HC Shri Ramakant Nagli Velip/Pw3 was at the police station at
arc:ﬁn,d 9.30 pm on the night of the incident. He had received a
| message from PSI Mohan -Gaude to proceed to the spot of blast
upon which he .D,T‘Qteéd'ed' :to_i;he spot on the mﬁtcrgycie, He had
met PI Santosh and PC Chandrakant at the spot. Whien he reached
the spot PI Santosh had directed him fo'go to Héspiﬂiu hospital. He
has testified that he proceeded to the hospital along with PC Paresh |
Dessai; that in the hospital he met Manohiar Ralkar and the ﬁﬁVer
Imello in, the casualty ward; that the two patients were lying on
the stretcher; that one oOf the injured was crying of pains
demanding water to drink; tfzat he had given some water to said
injured; that PC Raiker and driver D'mello Jeft the hospital upon his
arrival, then duty officer Mpha‘n Gaude had come to the hospital;
that- SP Allen De Sa had inquired with the injured what was his
name upon which he disclosed that his name is Malgonda Patil and
name of his paftner i.e. other injured was Yogesh. In his cross
~examination, he has stated that Paresh Dessai and he had reached

Hospicio hospital first and thereafter duty officer Mohzn Gaude
N
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v came there.

130. PG Shri Menohar Ratkar/Pw4 was instructed by PI Santosh i:ov

procead to the spot after receipt of the information of bomb blast.
He had -accompanied PSI Mohan Gaude, HC Talekar and PC
Chandrakant Velip 1-:6 the spot. He has testified ﬁhat at the spot he
saw two persons lying near an Eterno scooter with injuries on
them; that with the help of other policemen they put injured
persons in the police jeep, that he had accompanied the injured to
Hospicio hospital; that both the injured were taken inside the

hospital on stretchers.

131. PC shri Nandesh Gaorikar/Pw5 was on duty in casualty
section on the night of the blast. He has testified that at about 8.20
pm two injured pe,rs_;qras were brought at the casualty ward 'of'{
Hospicio hospital; that both of them were carried on stretchers to
the ,;asu,aity ward; that they had suffered severe injuries to the
lowes part of their body; one of them was conscious and the other
unconscious; that he had inguired ‘with the persoi who was
conscious in Konkanl about his name to 'which he did not respond;
that when he _madie inquiries in Hindi with said person, said person
-disclc;sed his name as Malgonda Patil from P:L;ne-*and alse gave him
mobile number for contact belng 9422437125; that he also
disclosed the name of the other injured as Yogesh but did not
disclose further details of him. That since injuries | were serious Dr

Bgrkar- waf§ _::a_ik;e'd: by Dr. Dalvi; that doctors treated bqth of them
N .
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for about 20 minutes but since they were serious they were shifted
' to GMC for further medical treatment. He has then testified that the
doctors had handed: over clothes of the Injured to him in @ plastic

bags which he handed over to PSI Mohan Gatide.

132, In his cross examination, he has stated that. PS1 Gaude had
‘arrived' at the casualty after he made inquiries with Malgonda Fatil
and th_at.th‘ere was no conversation between ,&;u'lf'Malg_oh_da and PSI
Gaude in his presence. He has also stated that about half an hour
thereafter the patients were shifted. ta GMC, Then he. left the-
casualty section. The testimony of ﬂti'_a_‘:'_s'w'i'tn:ass. confirms that he
had been with. the injured from the time they were brought to the
casualty ward till the time they were shifted to GMC hospital at
Bambolim: He hds also c‘ategoriCally stated that in his presence PSI
Mohan Gaude did not have any conversation with injured A-1
Malgonda. According to this witness, doctor Sanjay Dalvi was in the

casualty at the time inj ured were brought to the casualty ward.

133. Dr. Samjay Dalvi/Pw6 was in casualty working. as medical
officer on 16.10.2009.. He has testified that at about 5,40 pm he
had examined one Yogesh Naik brought by police with history of
sustaining injury due to bomb- blast and at around 9.45 pm he had
| examined Malgonda brought by police again with'history of Injury
sustained due to bomb bi:;st. He has testified that he had
immediately calied for Dr. Rahul Borkar a senior surgeon and that

Dr. Rahul was present during the time of examination of the
N
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patients till they were transferred to Goa Medical College Hospital

at Bambolim.

134. In his créss examination, he has stated that he had asked

Shri Malgonda Patil about his name and as to how he sustained

injuries and that A-1/Malgonda had réplied saying that the injuries
were on account of a bomb blast. He has also stated that the

conversation between him and A-1/Malgonda was not. recorded by

" police; that they had tried to talk with Yogesh but he did not

respond; that the patients were straight brought to casualty ward;
that he was present there; that in his presence no policemen had
talked with Maigonda and that he does not krow. any person by
name Mohan Gaude. He has also stated ’.that he does not
remember who had given him the -address of Malgonda Patil at

Ramnathi whether it was Maldolda himself.or any police officer.

135. From his ‘.tefstimsn_y it s clear that no person by name Mohan
Gaude had met him on that night in the casualty ward and that in
his- presence the‘;e was no conversation between the injured and

any:¢f the policemen.

136. Dr. Rahul Borkar/Pw7 was the senior surgeon whom Dr,
Sanjay had x::éi}i—'gd since the injuries sustained by both the injured
were of serious nature. He has testified that when he reached
casualty by 9.45 he'saw both the patlents on stretchers in casualty
section; that one of the patients was semi conscious; and not

responding and other patient was conscious that the injuries were
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* of serious nature and after they were stabilized, both the patients

were tranjs;férret{ to Goa Medical College hospital at Bambolim.

137. In his cross ex‘a‘mi‘natk;n, he has stated that he did not have
any conversation with two patients but he was i casualty section
till both the patients were taken out; that both the patients were
straight away taken out of the hospital without being téken-
anywhere alge: that only these two patients were on bed in casualty
section; and that hie did not hear any cénvérsatiﬂn‘ betiveen any of

' the patients and any policemen as there was a lot of commotion.

138. A careful perusal of the abave tasti'mcémeé show that PSI
Mohan/Pw32 did not have any conversation x&jth the Injured; that
pSI Mohanh Gaude had come to the hospital anly after PC Raikar
/Pwé4 and driver D'Mello left the: hospital; that in the casualty ward
only the two persons injured in the blast were on the stretchers;
that Dr. Dalvi and Dro th%kar were with them throughout the time
they were being treated for about 20 minufes to stabilize them;
that only Dr. Sanjay Dalvi and PC Nandesh who was on duty in
casualty section ‘had made inquiries about their details. The
testimonies also reveal that A-1 had disclosed that his name is
Malgonda Patil, that the name-of the other in] ured was Yogesh Naik,
that he Is from Pune, and that he had given contact number as

9422437125 and nothing else.

136, PSI Mohan Gaude/Pw32 has testified that at about 9.30 pm
oow
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PI Dessal informed him that a blast had occurred near Reliance
Trade Centre, behind Grace Church, Margao and directed him to
accompany him to the spot; that immediately they went to the
blast site with HC Talekar and PC Chandrakant; that they saw two
persons lying there on the ground; that both the persons had
bi_eedihg injuries on their person below @ai'st; and that both of them
were shifted to- Hospicio hospital in police jeep. He has then tgstiﬁad
that he had accompanied both the injured when they were shifted.
in police jeep to Hospicio hospital; that PC Nandesh' on casualty
duty at Hospicic hospital rendered assistance in shifting the injured
o casually on stretchers, that Dr. Dalvi and Dr. Boirkar who were on
duty attended these two patierits; that 6n‘inquiri‘es: ane of the
infured disclosed his name as Malgonda Patil resident of Jath,
Sangli,- Maharashtra and other as Yogesh Naik from Talaulim Goa
and that said Mangolda has disclosed. to him that he is member of
Sanatan Sanstha residing in their ashram at Ramnathi since about
two &fee.frs, that both of them had ccm,e;"an an £terno scooter ffom
Ponda to Margao, that the scooter belonged to the brother of other
injured Yogesh and the the disclosures were made to him in

Marathi.

14}, He has then testified that in the meantime PI Dessai came fo
hospital and he conveyed all these d,isc}ﬁéureS'-made by Malgonda to
hirn and also handed over the letter which PC Gaonkar had handed
over to‘- him receivad from casualty doctor. He. then secured

presente of two panch witnesses andt attached the clothes of the
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injured along with ‘the items found in said ‘clothes. One of the items
was a receipt of GEL bearing no.052995 in the name of Yogesh
Naik. He has testified that. panchanamg had commended. at 23.10

hours and conciuded at 1.30 hours on 17.10.2008.

141. In his cross examination he has stated that hie had removed
the articles in front of panchas at Hospicio hospital at Margao and
only then attach_ed'thern under the panchanama. 1n,hvi'e-w of this
statement of the witness, it is obvious. that he would kdow about
the "name of Yogesh/A.—2 from the receipt only after He_ started
-'ﬁritin'g the panchanama at 23.10 hours.. The witness has also
stated that Dr. Dalvi was present when he spoke ti_ﬁ Malgonda Patil.
As discussed earfier Dr. Dalvi/Pw6 has categorically stated that in
‘hig presence no policeman had talked to A-1/Malgonda and that he
does not kiow any person by name Mohan. The witness has then
stated in his cross examination that Dr.. Dalwvi 'wa;}attending on
other patients when Malgonda Patil was talking with him. Dr
Borkaron' the other hand has stated that only these two patients
were in the bed in the casualty section at the relevant time and that.
they were beiﬁ‘g_' attended to stabilize them and thereafter were
imrmediately shifted to G.M.C. The witness has also stated that he.
spoka to Malgonda lPatii -again in the presence of panchas while he
was in césuatty. According _td him, the panchas had arrived in the
hospital at around 23.00 hours. Later on, in the cross examination
he has stated -trhmat e\}en Malgonda made first disclosure, to him at

22.30 hours and the second disclosure after 23.10  hours, and that
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on both occasions he made same disciosures.

142. The witness has thus stated that even Malgonda had talked
to him in the presence of panch witnesses which panchanama
adwittedly started at 23.00 hours, Said panchanama that
ccmmenceé at 23.10 hours of 16.10.09 was concluded at 1.30

hours on 17.10.098.

143, Prosecution has relied on thek testimony of Dr Mandar
Ka_ntakﬂ?wi.. Dr. Mandar has_' conducted postmortem -examination
on A-i/Malgonda. Exh. 32 is the postmortem .report.  This
postmortem report is not disputed. It is recorded n said post

mortem report that A-1 Malgonda was admitted in GMC casualty

gurgery unilt on 16.10.2009 at 11.00 pm and that he died in the

hospital on 17.10.09 at 12.30 am. It is further‘.recorded that the
patient was admitted in the hospital on 16.10.2009 at 2314 hours.
Similar endorsements is made in the memorandum of autopsy of A2
Yogesh Exh.36. It is recorded that he was produced in GMC
casualty ‘surgery-2 at 11 pm and was admitted in the hospital on

17.16.2009 &t 00.43 hours.

144. As pointed out by learned Advocate Shri Punalekar, if both the
injured were produced in GMC hospital at 11.00 pm on 16.10,2009
it was impossible for- PSI Mohan/Pw32 to make any inquiries with
the injured at 11.pm or thereafter during the panchanama which
was drawn by him between 11.10 pm of 16.10.09 till 1.30 am' of

17.10.2009. Considerina the ahove digeranancies in tha. tastimany
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of -PSI Mohan and contradictory statements made by the other
witnesses aboit he having any cam{ers:atidn wifh Al Malgonda in
Hospicio hospital, it is difficuit to believe that ‘accused no.l had at
any time disclosed to-him h{s name with other details that he was
resident of Jath, Sangli or that he was ressding at Ramnathi for two
years. PSI Shri Mohan has also admitted !:haf: he has not stated:in
his .statement recorded by the police that Malgonda Patil had made
any chsciosure to him and in the presence of panchas. A-i
: Malgonda had suffered severe injuries. He was on death bed.

According te. PSI Mohan, when he made disclosure, panch witnesses
were present. D trea_ting; the injured were also present. In the
- circumstances, one fails: to 'qad,érstaﬁd why PSI Mohan did not

record the staternent made by the injured.

145, Sh,‘r‘i-‘ Seby Pereira/Pw83 is the panch witness to. the
panchamama of attachment of ciothes of the injure_&?. He has
testified that P-Sf)G_a_udg had requested him to act as panch witness
to the attachment of clothes. of the injured; that ,pan'chanéma-
commenced at 23.00 hours, that he was shown some Injured on
stretcher who, were. crying in pain; that PSI Gaude asked them their
names; that one of the injured disclosed his name as Malgonda Patil
_ and the other as Yogesh Naik, that doctor-on duty had handed over
their clothes to the casualty pelice who in turn handed over the
same to PSI Gaude in thelr presence and that PSI Gaude attached
said clothes under the panchanama. It (s suggested to i;:his witness

that he. had. never gone to Hospital nor had acted as panch withess

e
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to the recovery of the articles and that he has signed the

panchanama Exh. 142 at thé palice station.

146, This witness; therefore, also does not support the case of PSI

Mohan Gaude that accused no.1 Malgonda had disclosed to him

that he is resident of Jath, Sangli, Maharashtra or that name of

father of Yogesh is Babal. As discussed herein above, it is also

difficult to beiieva_ that both the injured were still in Hospicio

Hospital when the panchanamia of attachment of the clothes

commenced at 11 pm of 16.10.2009. This is so -becduse the
admitted post morten réport shows that both the injured were
admitted in GMC hospital at Bambolim at 11 pm. As submitted by
Shri Punalekar the injured could not have been present at two

different places at the samie time.

147. From the above evidence only inférence that can be drawn Is
that A2 had disclosed in the hospital either to the doctor or to the

police that his name js Malgonda Patil and that the name of the

- pther injured was Yogesh Naik. As rightly posed by learned

advocate Shri Punalekar question then is'from ‘ﬁ'h‘ere did FI Santosh
got the details of A1 Malgonda as resident of Jath Taluka, Sangh
District, Maharashtra. state and that he is member of Sanantan
Sansta presently residing at Sanathan aséh}fam, Ramnathi, Ponda
and the name of A02 is Yogesh Babal Naik when the evidence
reveals that A-1 Malgonda had disclosed name of o&héf injured only

as Yt_;gesﬁiwaik?-
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148. The panch witness has-also not corfoborated the' testimony of
PSI Shri Mohan Pw32 that A-1 Malgonda had disclosed to him that
hoth of them had come on an Eterno scooter from to Margao from

ponda and that the scooter belonged o the brother of Yogaesh. As

submitted by Shri Punalekar, only possibility of gathering the
details of the injured was on recovery of the licenses of the twe
persons. which also bore their photographs. In these licences names
of Both the Injured with the names of their fathers and résidential
_addresses ar.é: clearly given. These licences were gttached under
panchanama Exh.214 which was drawn between 0.30 hours te 6.00
hours of 17.10,2009. PSI Santosh however, has lodged the
complaint at Exh. 400 and the same was registered at 23.05 hours.
He has also testified that he had returned to. the police station at
around 22.50 hours and then typed the cam_pi’aéntwméh'taak- about
15 minutes and had registered the {:Qmp!éint‘, 1 the complaing, he
has sated that PSI Mohan Gaude informed that that the name of
the injured persons are Malgonda Ppatl] resident of Jath Taluka,
Sangli presently residing at Sanathan Sanstha ashram Ramnathi
Ponda and Yogesh Babal Naik, Talaulim, ponda Goa; that PSI Mohan
‘Gaude further informed that injured Malgonda Patil informed him
that he belongs to Sanatah Sanstha Sangli and for last two years.
he s residing at Sanatan Sanstha ashram, Ramnatih, Ponda Goa;
that. he along with Yegesh had come on the Eterno scooter bearing
no.GA 03 A 7800 from Ponda tha_*;: the 5couier helongs to brcai:hef of

Yogésh Naik and that the hospital duty police had removed the
; N
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clothes of both the injured and while checking the clothes found two
' b_lfa_qk colour plastic bags smelling, of explosives, twa scent bottles,
pne cutter, some jute threads and one receipt of GEL issued by

RTO, Ponda.

-

149. The statement miade by the witness that PSI Mohan Gaude
informed him that hospital duty police had removed the clothes of
both the injured is. also not correct. PSI Mohan himself has stated
that doctor had handed -OVe'r“t%r;é clothes of the two i:ﬁif'LAtFEd to the
hospital duty police who in turn had handed over the sé'me ta PSI
Mohan. PST Mohan/Pw32 has also testified that he had found the
articles in the clothes only during the panchanama  which
commenced at 23,10 pm of 16.10.2009. He, therefore, could have
,csgnmu“mcated the above information to P?I Santosh Pw105 ‘o‘niy ff
after conclusion of the panchanama at 1.30 am of 17.10.2009 and

in any case, not before 23.10. pm-of 16.10.2009 at which time the.

panchanama had commenced.

150, Ancther statement found in the tomplaint Exh.400 reads as
tnder:- |
“I received phone call from the duty officer, Shri
Nilesh Dhigodkar of Margao Town police station at about
51.30 hours informing that he received phone ‘call from
unknown person informing that two persons came on a
Eterno scooter following a Narakasur effigy néar reliance
Trade Centre on Varde Valaulikar- road and when they
went to park the scooter there was a blast in the scooter
and both the persons were i:hmwﬁ off the scooter”
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151. The prosecutioh, has not‘extdmi;ned said PSI Dhigodkar who
according to prosecution had received said: information on a phone

call.

152. Shri Sayyed H'us_saihwa-Z is:the resident of Kalika Chambers
behind Grace Chuich at Margao Goa. ‘H_e has t,estifi'edf that Kalika
Chamber is situated on Varde Valaulikar road, that he. parks. his
Maruti Zen car bearing no. GA 08 A 5662 exactly opposite his
building that is' towards the church side, ‘that on ,16;10".21)0%1 he
closed his shop little early. on account of the function going on in
front of his shop; that. when he had gone to his Maruti Zen car there
was no movement of traffic on said road; that it was cool as nobody
was present; that when he went to the bedroom to get the key of
car he heard a souﬁd of big blast; that when he came to the
verandah of his flat on héaring the sound he saw dust ‘and smoke
coming out from the road where he had parked the "car,. that the
area was completely: dusty-and smqky';; that.he came in the halt and
told his daughter to dial number 100 which is €mergency number
for calling pelice; that when she dialed said number she Qﬁ}tr a
mim.ber from. Panaji who gave her some number to contact; that he
told his daughter-to call on that number; that he understood said
number: was of Margao town police station; that he spoke to some
person on the other side, Informed him that a blast had taken place
and gavé him the address of Kalika chambers asking to send for

immediate help and that within five to ten minutes police came at

the spot. ;ﬁ%
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153. Shri Shridhar Pai/Pw9 owns a shop below Grace nursing home
on WV road Margao. He has testifted that on 16.10.2009 he closed
the shop at around 8.30 prm; that traffic was closed to move on said
YV road because of Narakasur vadh ‘c:t:mp:e;titicn; that he had some
passengers whom he ‘Had sofd tickets to proceed to Ma ng_alore;--that
he dropped said passengers at Fatﬁrda and returned to his shop
between 9.15 to 9.30 pm, that he: parkad his vehicle Scorpio in
front. of reliance trade centre in the parking place; that he went
inside the shop of sweet mart when he heard a souﬁd of a blast at
around 9.30 pm; that he handed over the key to the owner of the
sweet mart; that he tried to find out from the place where sound
had come; that he saw dust and smoke in the air opposite to his
shop; that he immediately telephoned help line number 100 of the
police: and that in the. me‘éﬁtimﬁe he saw two policemen arrwiﬁg at

the spot.

154. Pw10/Shri Vivek Naik runs a restaurant on the ground flpor
of Kalika chambers at ¥.V. road Margao. He has testified that on

16.10.08 he had gone to the restaurant at around 8.45 pm by his.

Kalika chamber building and went to the réstaurant; that there
‘were no customers for them and, therefore, he closed the
restaurant; and thatat about 9.20 pm he came near his accent car
at which time he heard a big sound of blast. He has further testified

that he was frighteried and, therefore, returned to his restaurant
: N
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and brought down the shutter; that thereafter he locked the shutter
and camie near the car at which time he saw two policermen on the
road trying to close said road. He requested the policemen to allow

him to remove his car from thé entrance and went homie.

155, In his cross examination, he has admitted that since people

go for the competition there was less crowd on VY road.

156. PC Shri Suresh Kusha-ii Velip/Pwil was performing his duties
as motorcycle rider controlling the traffic on 16.10,09. He was on
traffic duty at Kandil hotel for traffic _dIversiOn“ gn account of the
competition. He has testified that at about 9,30 to 9.45 pm he
heard “a; hig -sound from the side of Syndicate bank near Grace
- Nursing Home by the side of the road that ieads from Bank of
Baroda to hotel Gaylin; that one boy came running and told him
that blast had taken place-and two. persons were lying on the road
and also there is one scooter l\;ii_ng there;. that he along with other
two police constablés went to the sp'c;t and then informed police
control room, Margao about the biast; that before calling the PCR
_ he saw two persons, Eterno scooter fallen on the rbad; that both
the ;‘:ze'rsor@ were injured and shouting with ;:.tain ; that front poition
of the dickey of the scooter was fully damaged; that he informed
PCR to send policemen for he’tzgﬁ; and that after 5 to 7 minutes PI
Santosh Dessat of Margao Town Po!ic:e Station came running there
along with other sta’ff; In his cross examinatien he has stated that

the area was cordoned, no one was allowed to go away with any

- -
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vehicle and that he was present at the spot till 1.30 am.

157. A careful assessment of the evidence shows that these were
the only witnesses who coufd have communicated the police station
about the Enc%dent. None of these witnesses have made any
statamient to the effect that two persons had come on an Eterno
scooter following a Narakasur effigy near Relignce Trade Centre on
Varde Valaulikar road and when they went to park the scooter there
was & Biast in the scooter. On the ccntfary, the -witnesses have
stated that there ;WaS no traffic movement on said road, that it was
totally silent; and that two persons who had come on Eterno
scooter  were parking the s:fq,oter when there was a blast. A
material information about blast was given according to the
complainant P1 Shri Dessal by PSI Daigodkar. His testimony was
relevant. He has however, not been examined. Only information
that has gone to the police was through Séyed Hussein/Pw2 who
had informed the police that a blast had taken place near Kalika
chambers and 'had. requested for immediate help. ‘The other person
who had contacted the PCR is PC Suresh/Pwil who too has not
confirmed said statement made in the complaint, On the contrary
the witnesses have confirmed that there was no traffic movement

at all on the road.

158. PSI Mohan Gaude/Pw32 has testified that the route of
Narakasur was in front of Collectorate building, then ngzar Margao

'municipaili‘tjy after taking & turn near Communidade building and

B
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come in front of the Municipality; and that the various groups
preparing the Narkasurs had t_o perfarm in "f-r.qnt.of the-munfﬁiﬁpality

and thereafter proceed again towards SBI building and onwards.

159. The above route is also confirmed by SDPO Shri Umesh

/Pw108. The evidence: of the witnesses including that of Sho

s;ii_nodZPwl;_B discussed herein above also confirms that there was no

traffic on WV road where the blast fiad. occurred. None of the.
witnesses. who reached the spot immediately after the blast have

also-stated that there was any vehicle carrying effigy of Narakasur

plying on said road &t the relevant time. In case -any such vehide

did pass that side, it would have immediately stopped to see what.

had happened, Itis, therefore, unbelievable that the injured were

following any effigy at the relévant Hirme. A statement to that effect,

hawever is made by PI Shri Santosh in his complaint.

¥

160. From the above discussion it emeérges that PY Shri Santosh

could not have made any statement with respect to details of the

injured by 23.00 hours when he prepared ‘tﬁe; complaint or of the
alleged fact that-the scooter of the injured was following an effigy of
Narakasur. Shri .Punalekar, learned Advocate -?er the accused
pointing out to these serious infirmities in the FIR submitted Ehat
two possibilities emerge from the ‘testimony of PI Shri Santosh
‘r-xamefy‘ (i) the complaint has been draffed only after writing of the
panchanama which concluded at 4 pm or (i} that the complaint

Exh. 442 is not the original FIR lodged by PI Santosh. From the

[ -
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diseussion herein ashove, there appears great merits in his
submission. Further, PSI San’msh also could not have known the
alleged fact that Aei};,maigonda had been residing at Ramnathi and
was attached to Sanatan Sanstha or that the scooter belonged to

brathér of A-2 Yogesh,

161. The scené of accident panchanama Exh. 214 was drawn

between 00.3¢ hours and 6.00 hours of 17.10:2009. The first

paragraph of said panchanama gives the crime no.338/2009 under

sections 121(a), 122 and 123 of IPC and sections 16, 17 and 18 of

Unlawful Activities (Prevention) Amendment Act, 2004 and 2008

arid sections 3, 4, and 5 of the Explosive Substances Act, 1908. PST

Mohan/Pw32 has testified that during the qa:ﬂ,chaq_an'ia he
conducted iri the hospital between 23,10 hours to 1.30 hours he

had attached a receipt of GEL in the name of A-2 Yogesh, cash of

"ZG{J}— in the right side. pant pocket; two black colour plastic bags
with -openirigs on one side and smeliing of explosive substances and
piece of jute threat in‘the left side pant pocket white colour paper
cutter; and tivo small glass bottles in the pant pocket, He hashs:*c.ome
to the conclusion that bo’t-ﬁ the accused had crimiﬁaiiyi'f:ﬁq-spire,d
carried explosive material to the spot in view of .obsewat‘mns:ma_de
by him at the scene of offénce, information received by him from
PSI Gaude about the details of the accused and the material found
in possession of the injured accused. This information he could have

gai:he:réd .-oniy after drawing of the panchanama in the hospital.
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- There is, therefore, e'ver'{.r possibility that the complaint Exh. 400

has. been p'repared) only after drawing of the pa‘nchanama at 1.30
am of 17.10.2009 and in any case after 23.10 hours of 16.10.2009.
Secondly, one aliso fails' to understand how PI Sa&tc‘sh could know
at that stage whemn he did not have s’t&tem_ent’_of any, witness before

hirn, that the injured were carrying explosives in the scooter.

162. From the testimonjes of the withesses discussed herein above
one thing is clear that at the time of éxplosion only the vehicle of
the injured was. at the spot besides other parked vehicles. Major
iian;ag&- in the explosion was q:aus"ed'. to their scootér. They also
suffered injuries only to the lower part.of their bodies. These facts
paint qut‘ only to one fact that the explosion had taken place on
their two wheeler Eterno scoofen I that background it is not
understood ‘why PI Santosh in the complaint had to make
" statements which aré- not corroborated by any evidence. Shri
Punalekar submits that the accused h'ave.'brﬁughtﬁﬁrec:ﬁrd that the
then Home Miriister and. his rival in Madkai constituency were not in
good terms and therefore, the Home Minister has interfered in the
investigation to put the blame on Sanatan Sanstha. Although these
suggestions are made, there is no ‘ébidence to that effect. Looking
into the allegations made in the complaint, the possibility of a

doctored complaint, however, cannot be ruled out.

163. To prove the circumstance, namely, thet accused were

involved in actvities of Sanatan Sanstha, learned Special PP Shri
| Sanhaike
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Faria has relied on the testimonies of Shri Nitin Naik/Pw12, Shri

vinay Sambhari/Pwl4, Shri Rupesh Mashatme/Pw1l5, Shri Mohan .

‘ Gaude/Pw32, Shri Daniel Rodiigues/Pw56, Varsha Damlg/Pw60,

Shri Swapnif Nalk/Pw62, Shri Dinesh Naik/Pw63, Shri Laximikant

Naik/Pw65, Shri Santosh DQSsaiij’vﬁOS, Shri Hanumant Naik/

Pw106, Shri Umesh Gaonkar/Pw108, Shri Vassant Bhat/Pw110.and

Shri Bossuet Silva/Pwiis..

164, Shri Nitin/Pw1Z has categorically stated that he knows -anly

Dr. Salanki as one of the members of the Sanatan Sanstha who was
.present for the meeting and that he does not know any other-

member of said Sanstha. He has. also admitted that he did not

know A-1 Malgonda. He has a;l,sp not identified any of the accused

either during investigation or during the trial.

165. Shri Vinay Sambhari/Pwl4: has also stated that none of the

a;:'(:_c:usec_i persons were present in any of the meetings which he 'h,éd :

attended; that even A-1 Malgonda or A-2/Yogesh were not present;
He tog has not iéenﬁfieci any of the accused as b’éin_g involved in
the activities of Sanatan Sanstha. Shri- Rupesh/Pwl5 has also
stated that he does not krow any of the accused. PSI Mohan
Gaude/Pw32 has also ﬁot— testified about any activity qotf ‘Sanatan
Sanstha or involvement of the accused i the activities of said

Sanstha.

166. Pw56/Shri Daniel is a notary public with office near Ponda

mimicina e fn anresmeant  Bvh 2017 hefween Dichnli Sanaran
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Sanstha -and Dharma Prachar Sabha was executed before him. He
has testified that for executing said agreement both the parties
'h-a'd' appeared :befare.hi:‘p and theaagree_ment“wasisfgneé by them in
his presence with Shri Bhusjﬁan Km&arni_' and Pravin Kudalkar 'asr-\
witnesses. He has stated that the Dicholi Sanatan Saristha was
represented by Shei Prithviraj Hazare its Managing Trustee and
Dharma Prachar :Sabha was represented by its managing trustée
Shri Malgonda Patil the deceased accused no.l. ‘Under said
agr_e,ément. Dicholi Sanatan Sanstha as sener of periodical monthly
Sanatan Prabhat had transferred its printing and publishing rights
to the publisher Dharma prachar Sabha oF which deceased A-1
Malgonda was the managing frustee. This agresment only shows
that undér™ the agreement, fights were conferred on DBharma
prachar Sabha by Dicholim Sanatan Sanstha of printing and
publishing. It is only in that right that A-1 could be said i:t:r have

been involved in the activities of Sanatan Sanstha,

167. Ms. Varsha Damle/Pw60 s 2 teacher in  L.Di Samant
_ Memoﬁéi High School. She has testiﬁ'ed. that she -Wasqa_ss_ociated
with Sanatan Sanstha since 1999; that she has been attending.
their Satsang; that she gave up__her association in the year 2009;
that during her association with the Sanstha she came to know
Vivek Pendse, Mangala Marathe, Bahusaheb Desai, Jyoti Dawlekar
and t;thers as sadhaks of. the Sanstha. She has ‘thﬁff testified that
she knows accused no.3/Vinay as he was her college mate and A-4.

Vinayak being a sadhak. She has also stated that A-3 Talekar used

. a2




Gy

bR
7 Spedcial Case (NIAYNo.1/2013
to contact her over the mobile, she too used to conkact him over
the mobile. She has also stated that the deceased A-1 /Malgonda

and A-2/Yogesh were two sadhaks of the Sanstha.

168. Shri Swapnil Naik/Pw62 has also confirmed that A-3/Talekar
and A%{Pati!* were sadhaks in the Sanstha, He has also stated that
he knows Yogesh deceased A-2 since he was supplying milk in the
ashram. He has also stated that deceased A-1/Malgonda and A-
2/Yogesh were sadhaks of the Sanstha and were residng i the
ashram at Ra_mnrathi.; He had aiso heard that A-3 Talekar and A-4

Patil having a casual talk about an item in the newspaper dbout

 desecration of Hindu Idols, He has also identified A-6 Dilip as

Sadhak and has stated that A-5/Dhananjay sometimes used fo visit

the ashram.

169. Shri Dinesh Naik/Pw63 s an employee of River Navigation
départment. He has testified that he had only read in the
newspaper that two sadhaks Yogesh Naik and ‘Malgonda Patil had
expired in the bomb blast at Margad. He had been attending the

training camp at Dhamshem. He has, however, categorically stated

‘that he had never seen A-1/Malgonda “and A-2/Yogesh in such

camps. He has also stated that these training camps had no

conngction even remotely with the use of fire arms and siplosives,

170. Shri Laximikant Nalk/PwB5 is the brother of deceased A-2

Yogesh. He has testified that his brother Yogesh used to supply

maills £ Coratam Comckho wze otfendinm  BrAArammos ab Sanaran
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_,San_s;tha.,ashram and visiting their branch at Damshém., In his cross
examinat‘zon_, ‘he has made a categoric statement that he does not.
know A-5/Dhananjay ér .A~1;L/'Prash'ant. He has alse not identiﬁea
the other-éiccused. PL Sa%tosh/?leS s an investigation officer. He

has admitted that he was never in contact with Sanatan Sanstha

axcept for the investigation in this case. He personally, therefore,
would riot know the nature of involvement of the accused in

Sanatan Sanstha.

171, Shri Vassant Bhat/Pw110 has- testified that he knew that A-
1/Malgonda -._used to visit. the ashram of Sanatan Sansthay that he
knew deceased _A~2/?oges,h. and that most probably both of t:'het.-ﬁ
members of Safahan-Sanstha. He however; d;}as"; not know whether

really they were 5;a;ﬂh'ak_s of said Sanstha,

172. Shri Bossuet Silva/PW115 is also one of the investigation
officers. He had carried out house searéh of deceased Yogesh Naik
during ‘which he. attached & ‘Samsung hard disc and cash memo |
containing notings mar;e by deceased Yogesh. During investigation
he has also recorded disclosure statement made by A-5/Dhananjay
and had recovered certain items at his instance, details of the same
will be discussed hereinafter. He had also attached a CC TV footage
from the shop of Mohammad Rafig in which. according to him he has
identified A-3/Vinay and A-4/Vinayak purchasing a SIM card in the
shop of said Mohammad. He, therefore, also does not kriow the

precise involvement of the accused in the activities of Sanatan

-T:t‘énllmﬂ
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Sanstha.

173. Qut of fourteen witnesses on which prosecution seeks to rely
to prove involvement. of the accusad In the activities of Sanatan
Sanstha only two witnesses have confirmed that deceased A-1
/Maigonda, A-2/Yogesh, A-3/Vinay and A-4/vinayak were Sadhaks
of the Sanstha. Only one witness has stated that.she had seen A-
5/Dhananjay visiting the Sanstha. One -of the witheésses has only
stared that %721’Yﬁg_'esh was also supplying milk tg the Sa'nsiih‘a and.
distributing newspapers of the Sanstha to the customers. The
agreement. Exh. 202 also establishes that A-1/Malgonda was
associated with the Sanstha under said -agreement for publishing
the nevispaper of the Sanstha. Shri Dinesh/Pw63 dogs have made
a statement that A-2/Yogesh, ‘A-4/Vinayak and A-6/Dilip were the:
examination, admitted that he had never seen A-1/Malgonda and A-
2fYogesh in these camps. In any case, in view of his categoric
statement that these ﬁamps were not even remotely connected to
imparting training In uses of fire arms:or explosives, it does not

help prosecution in any way.

174, Beyond this there is nio evidence to s‘he.w; that the accused
were actively involved in any of the activities of Sanatan Sanstha. |
Mone of the witnesses have also 'sﬁ:ated that the accused had even
participated in any protest held by the Sanatan Sanstha against the

Narakasu'}“comaetiﬁons or that theg had attended any of the
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meetings in_which the objections raised by the -_Sansth& were
discussed with the Collector. There is absolutely no evidence to
establish any specific role played by any of the acc;zsé‘d except A~

1/Malgonda and A-2/Yogesh in the activities of the Sanstha.

175. To establish conspiracy between the accused, prosecution has
mainly relied on the three éi{;&ms*xfa_nt:es namely, (i) recovery of
similat live explosives at Sancoale; (i} presence of the accused nos.
3 and 4 at :S"aﬁz:oaie and (iif) recovery .of the components of the

bomb at the instance-of accused nos. 3, 4 and 5,

176. To establish that the explosives ware recovered at Sancoale
the; prosecution has relied on the testimonies of the witnessas who
have witnessed the recovery of the explosives: at Sancoale on the

same night and the report of the expert,

177. It is case of the prosecution that similar to the competition of

Narakasur effigy vadh at Margao, competitions were also held at

Sancoale and at Vasco. An explosive was found in the vehicle of

Shri Ratnakar Pujari/Pwl6 at Sancoale. He has testified that. he

owns ten vehicles; that Rafmesh Alur is one of his’ drivers; that on

17,10.2009 "at around 10.30 am said Ramesh telephoned him
informing that his vehicle GA 08 U 0029 is at Verna police station

along with the driver of said vehicle Rajasab.

178. He has further testified that one Shri Subhash Sirsat his’

friend had requested him to lend his -vehicle to him for one day to

kS
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carry Narakasur effigy from Ponda to Sancoale and Vasco where
there was competition to be held; that he had agreed to his re'que;st
that he had instrjuctéd driver Rajasab éo g0 with the vehicle, That,
accordingly, Rajasab had taken the vehicle; that on 17.10.09 after
reé:eipt of the message he had gone to the police '_si:a;tion ; and that
on making vinquir_iesi he Iearn‘t;‘.that Rajasab had told police that
somebody had kept.a bomb in said vehicle in the cabin below the

seat on cleaner's side.

179. H.e has further testifjed that Rajasab told him that he had
kept-the vehicle at Shantadurga temple at Sancoale after unfoading
the Narakasur effigy; that he too had got down from the vehicle ;
that there was no cne in the vehicle at that time; that after some
time he came back near the véhicle and sat .on driver's seat when
frie heard some tick tick sound of a clock; that initially he thought
that it was sound 'of mobile, then when he looked down he found a
bag in which there was something like. bomb; and that he
immediately got down from the vehicle and threw away the "bagi

along with said bomb (ke substances.

180. Shri Ritesh Malwankar/Pwl8 is a member of Kamakshi Ba) .
Mandal Club, Durgabhat. He has testified that said club organizes
footbail ta-urnaménts; cricket tournaments, ste. and ,ars,o;pai%ticipate;
in Narakasur vadh competitions:. that in the year 2008 they had
prepared a Narakasur effigy to participate in such ccmpétitiéﬁ_,—that

on 16.10.2009 they started with said Narakasur effigy loaded in the
N
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pickup to pfoceed’ to Sancoale; that they had taken altogether

_ three vehicles; that they waited at petrol pump at Borim to fill

diesel; that when they reached at Sancoale near Shantadurga

temple they found that the competition had not started, that Sachin

and Suyash from their-group went to Vasco on their two wheeler to

see whether the competition at. Vasco had ‘,st'iaf'feci;: that. they all
informed thé group telephonically that even ih_ Vasco competition
had hot started; therefore, their group waited at Sancoale, that
when the competition started they unioaded the Narakasur effigy;
that the driver went away with the pickup for parking; that éfter,the
competition S_aihath} and Vijendra went to call the "‘drii{‘er i;';f_ the

teripo for loading the effigy; that Sainath came back and told them

about the bag in their tempo with sound eminating from it; that

someocne telephaned the police; that pelice and. bomb. disposai
squad.came at the spot; and _that they engaged some other tempo

and left the place with the Narakasur effigy.

181. Shri Vishwamber 'Naik{P’wZQ was the President of Shankwal

Nagrik Saﬂgatna which had organised the competition at Sancaafe.
He has conflrmed about the competition. He hds. testified that a‘tar
the assessment the group from Durgabhat moved out of the
premises where they were supposed to bring the effigy; that at tﬁa‘t
time one person from said group =of Durgabhat informed that there
is some bag in the vehicle by ‘whiﬁh they had brought the Narakgsur
eﬁ’iéy; t'hat éome sotind Qas coming: from, said bag; and that they

fear that there is a bomb in it, He has also testified that said

L
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person informed him that the driver of said pickup had thrown the
bag in the field, that he immediately proceeded to thé spot and
telephoned the police; that some police were already present at
the spot; ér‘rd that thereafter p@!i’cé came to the spot after which

the members of thelr organization left the place.

182. Shei Girish Natk/Pw21 is the Vice President of said Shankwal

Nagrik Sangatna. He has confirmed about the organization of the

competition at; Sancoale by their arganfzatieﬂ. He has testified that
the group from Durgabhat was requested to bring the effigy near

the stage~ that since the effigy was oo huge the Judges went to

the place where the effigy was brought; ‘that thereafter they toldl

the group to take away of effigy; that one of the“ members- from
said group informed them that there was one bag in the cabin é?f
the truck by which they had brought sald effigy; that some sczﬁnd
was coming out from said bag, that driver of said truck had thrown
out the said bag in thé field that their President Vishwamber
telephoned t%e_ police that they prﬁéeed—ed to the spot; that police

came at the site; and that they stopped the :é,mmpetition thereafier

183. Shri Vishwas/Pw22 was the Secretary of Shankwal Nagrik

Sangatna. He too has confirmed about their organization organising

competition of Narakasur effigy. He has testified that on 16,10.2009
the ‘competition started at ¢ pm; that Narakasur effigy from
Durgabhat was hige and ¢ould not be taken near the stage in the

vehicle; that the group was asked to unload the Narakasur effigy
{.\ﬁ. [ -]
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and t_a-l;ce' away’ the_,' truck; that since itwés not still. possible to push
the.efﬁ'gy' near the stage, they reguested the judges to go there
and make -i:'h;éh‘ a_ss"essment_; that: after the assessment the group .

was asked to take away the effigy; that while the effigy was being

taken away, one person ¢came and told them that in the cabin of the
truck by which Durgabhat effigy was brought there was a bag from
which sound was eminating; and that the driver of the truck had

thrown away said. bag in the field.

184, He has further 1£95t]fied that someone stated that there was a
bomb In: said bag; that their President dialed number of the poiice
that he and other committee members went to. the spf;i- but they
were riot allowed {o go near the spot; that said bag was thrown
about 100 to 150 metres away from the stage; that bomb detection
squad defused the bomb and tock away the articles; and that in the

meantime they discontinued the effigy competition.

185, Shri Sandesh Ambnkar/Pw23 is & member of Kamakshi Bal
Ma’ndgl, Shantinagar, Ponda Goa. He has tes_t;iﬁad that they had
participated in.: the Narakasur competition at Sancoale and Vasco;
that the Narakasur was loaded in a truck at 6.30 pm; that on their
way'tthey‘had, stopped at Borim petrol pump to fill diesel; that some
of their members were sitting In -'the calbin along with driver; that
there was a plastic bag WIth Jjewellery to be put on Narakasur effigy
In the cabin that after filling the diesei they proceeded towards

Sancoale that after reaching Sancoale they inquired with the
|
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grganizing ‘ committee whether the competition will start
immediately; that thereafter they proceeded towards Vasco éo take
part in the competition there; that from Chicallm junction’ some
members went to the place of competition at Vasco and came back;
that they were told that there is some time o start competition at
Vasco; that therefore they came back to Sancoale at-araund 10.30
pm where competition had already started; that they brought the
Narakasur effigy in reverse in order to come near the temple; ‘that
sinea the vehicle could not be takeri near the stage they unloaded
the Narakaéur effigy -at some distance from the stage; that the
driver went away to park the vehicle; that since the-effigy could nat
be taken near the stage; the judges came up to the effigy and
assessed their performan{:e; that whilst unloading the effigy they
had also taken out the plastic bag of jewellery -of Narakasur from
the truck that nobody remained behind except the driver; that after
~ performance was over one o-f the members went to ,ica'il the driver
with the truck: that since the driver did not come back s@;mje. more
members went to bring the vehicle; that said members came back
‘and informed that there was white colour bag found in the cabin of
the truck: that'a sound was eminating from said bag; and 'i;ﬁai: the

driver of the truck had thrown said bag Into the field.

186, He has further testified that in the meantime police came at
the spot, fire brigade as well as bomb disposal squad .also

arrived,and that the bomb was defused.

S
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187. Shrl Dayanand Sawant/Pw24 is ‘also a member of -Kamakshi
Bal Mandal Club, He has confirmed of their participation in the
cém'pel:ii:io'n at Sarncoale. He has alse testified that he was
occupying the rear portion of the pick-up, that some of their
meéwbers were sitting in the cabin along with driver; that they
Feached at Sancoale before.21.00 hours that they had parked their
vehicle at short distance away from Shantadurga temple; that afler
their performance 'i:hey recalled the vehicle to reload the Narakasur
effigy; that one of the boys from the group informed them that
there was bag found in the pickup from which some sound was
coming; that: they were suspicions about the bag; that they
informed the organizers of the comipetition who in turn informed the
police; that 'pciitc;--arrivedﬁ and cordoned the area; and that the
driver of the pick-up had thrown away the bag in the bushés before

the arrival of the police.

188. Shri Videsh Naik/Pw25 is a resident of Ponda. He Is not
mem'l;er of Kamékshi Bal ﬁa’n’d‘alﬁiub. He has testified that they
had started preparation of this competition about a fortnight prior
. to Diwali; that their effigy was ready on a day prior to ,t,he-
competition in the year 2009; that the dressing of the Narakasur
and decorating it with ornaments was done on 16.‘10:_09; that on
16.10.09 they loaded the ready Narakasur effigy in a pick up éﬁd ar
chariot in the other vehicle; that they proceeded to Cortalim to
participate in the competition; that when they reached the spot

competition had not yet started the effigy was unloaded from the

-~
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nickup, they gave their performance accompanied by music and
thereafter wanted to reload the effigy to go to Vasco to participate

in another competition.

189. He has then testified that some of the boys from the group

went to to bring the vehicle to reload Narakasur and charlot; -that

one of the boys from the group rushed back to them and informed
them that there was a bomb in the pickup and the driver had
thmw“rz, awag the bag with its contents. in th& bushes. After the
police were informed, police arrived, cordoned the area and the
bomb disposal squad defused ‘the bomb. The pickup was detsined

at the police station for two days.

190. Shri Vasant. Shirsat/Pw27 is also a member .of Kamakshi Bal

Mandal Club. He has testified that they started for the cornpetitlon

about a fortnight ‘prior to Diwali; that Narakasur effigy was ready @

day prior 1o the iéom'pet.i:t_ian in the year 2009 that dressing of the

Narakasur effigy and decorating it with ornaments was done on
16.10.09; that after the effigy was réady they loaded it in the
pickup. arranged “by the members; that they started for the

competition at 18.30 hours in three vehicles: that he was seated in

the pickup in which Narakasur effigy was loaded; that he is not

aware of the name of the driver; that he was occupying the rear
poition of the pickup; that some of them were sitting in the cabin
with the driver; that they reached at Sancoale at 21.30 hours that

since competition had nok yet started two of thelr members left for

=
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Vasco on mpt_f;rcvc!é to check up whether the competition had
started thére_;, that the competition started at around 21“36 hours.
i;h,af‘t__t:ﬁe effigy was unloaded and driver parked the ye_hic?e'tewards
Borim side as no parking was available; that after their performance
one Vijendra from .théir group went to bring the vehicle; that since
he did not return Sainath went to. find out what had happened; that )
said Sainath came rurining back and informed that driver had found
a bag in the pickup. from which sound of a clock was coming; that
Sainath: also told them that the driver had thrown the bag with its
contents in the bushes; and that upon: inﬁafﬁ"i"ati'c:n police came

there with-a bomb squad and defused the bomb.

191. Shri Rajasab/Pw58 was the driver of the pickup in which the.
Kamakshi Bal Mandal group had brought their effigy for the
competition. He has testified that he was working for i;;ataakar
Pujdri  for last seven years as a driver; that on 15.10.09 P{;;jéri
asked, him to drive the vehicle for carrying the Narakasur effigy;
"th_aft on 16.10.09 he took the vehicle bearing no. GA 08 U 9029;'-
and went to Durgabhat: at about 10.30 Hours;. that he parked the
vehicle and came back to Ponda; that the boys from ﬁurgabh.at“
came to collect him at:about 19.45 hours; that on reaching he saw
that the Narakasur effigy was ready already loaded in the pickup;
that he took over the wheels of the pickup with two boys sitting in
the cabin with him and ’remaining sitting behind with Narakasur;
that originally he was told to go to Vasco; that he was told that they

were to go to Vasco and other places along with Narakasur; that
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when they reached at Cortalim junction two boys from Du_rgab'hat
told th,e‘_m that Vasco programme will be delayed and to proceed to
Sancoale that as such they came to Sancoale; that he noticed that
c:ompetit%‘e‘n was already in prograess; that he took the r'pit;kup in
reverse as he could not proceed close to the stage; that Narakasur
effigy was, unloaded after w_hi‘ch he went to park the pickup; and
that pickup was parked along Sancoale-Vasco main 'road- facing

Ponda.

192, He has then testified that he too got down from the pickup
roliéd the glass locked the driver's side door and went to. watch
Narakasur competition; that left side cabin door could not be locked
as the lock was not functioning; that he had parked the pick at a
distance of 150 ‘to 200 metres from the place Whé;:e the l?&araka_sgr
competition was -held; that the competition continued for an hour
and a half; that when he came back to Tata pick-up two boys from
Durgabhat asked him o tﬁrit-’ié’ the pick-up for Ioa‘din'gj-the Narakasur
effigy; that two of the boys had, dccompanied him to Tata pick-up;
that, when he had partially inserted the ignition key, he heard sound .
of ticking of a clock ;@n_side the cabin; that he asked: the two hoys
whether their mobile had fallen inside the cabin; that both of them
‘denied; that both of them asked him not to enter the cabin of Tata
pick-up; that he too discoutaged them from entering the Tata pick-
up; that he made the two boys wait outside, switched on the lights
insice the cabin; that o checking he found. ane nylon bag wheatish

in ‘cololr, beneath the cleaner's seat in the cabin; that when he
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lifted the bag he found it quite heavy; that he asked the two boys
vgh_etljuer it belongs to-them which they denied; and that thereupon
" he opened it and heard the distifict ficking sound coming from

inside.

193. He has then testified that hé got down from the pickup cabin
and he suspected that the bag contained a bomb; that he told the
two hoyﬁs to move aside; that he went to’ nearby field a&er-cmss'ing
the road and threw away the bag with its contents far awdy in the.
figld‘ in the bushes: that he told the two boys about his suspicion
and asked one of the persons present in the crowd to contact the
police; that police arrived at the ;Spot In thé next half an hou-r or so;
that he s_ﬁoweq the place where he had thrown the bag; that he
also disclased t&the police about the ticking. sound jctaming from the
bag; that police exa;fnihed said bag with its contents-and told them
that it was @ bomb. He has identified the nylon bag Exh.l which
was shown to him in the court as-the one which was seén benieath

the clea ner's seat.

194, Shri Apali i{élangutkar] Pwég was involved in the Kamakshi Bal
Mandal Club of Durgabhét. He has _?test,?ﬁeﬁ that he participates in
preparing the effigy of Narakasur every year; that on 16,10.09 they
loaded the effigy of Narakasur in Tata pick-up and left to go to
Vasco in three different vehicles at about 6:320 hours: that they had
first 'gone to Borim pgt;ol pump and then proceeded 10 Sancoale;

that they proceeded towards Vesco fromn Sancoale; that on the way
S LN
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they received information that Narakasur competition in Vasco will
be delayed; that therefore, they returned to Sancoale to participate
in the -compet&tfbn : that they unlacée:é the effigy of Narakasur from
pickup and asked the _cij%i’ver*i:a park. the vehic‘le;;a‘t some distance;
that driver went away with the pickup; that they reached Sancoale
in ‘about 45 minutes; that the competition at $ancoale ended after
about 4 to 5 hours; that one of the boys went to the driver to bring
backthé. vehicle to reload the Narakasur effigy; that Rajasab driver
of the pickup informed 't}ne. of theﬁ boys that thefe- was an
unidentified. bag in the Tata pick up cabin from which a ticking
sound was coming; that Rajasab threw .out the bag by the side of
the m;-ad; ‘that in the meantime time one of the boys informed the
police; that Rajasab showed the spot to the police where he. hatl

thrown bag;.and that bomb found in the bag was defused.-

195. The above testimonies of the witnesses -confifm’ that there
was @ bag found in the cabini of the vehicle driven by Rajasab/Pw58
and that Rajasab had thrown that bag.in the field by the side of the

road near the bushes.

196, Shri R'ajénﬂfa-@aornkar/l’w}.?ﬂ is a police constable attached to
Verna police station posted at Zuarinangr Birla Out Post. On
16.10.09 he was performing duty on Robin-31, a patroliing
motercycle, along with HC B.N0.3259 Shri Shripad Naik. He has
testified that at about 3 pm he received a call from duty master

Verna - police - station that he should go %o the place near
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Shantadurga temple; that at-around 8 pm about 500 to 600 people
had gathered with Narakasur effigies; that Narakasur effigies were
brought .'m' tjhej. vehicles to the "pilat‘:e“ of competition after the
I:erfdrmancg at the stage they were going away; that in the
;‘riéan\'mhi!e four to five .b't:}ys'.‘ came near him and informed him that
orte bag was found in tite cabin of a tempo by which Narakasur
effigy was. brought and some souind was coming out of that jbag_‘_-.
He has then testified that said boys also informed him, that the
driver of said pick had thrown the said bag out in the bushes, He
has stated that ha immediately went to the spot where the bag was
thrown and that hé heard the sound of & clock: alarm; that said
spot ‘was jn the bushes about three metres awéy‘ from the road
side; that the bag was of white colour having red stripes with a
wiiting “Karma tea”; that he immediately informed PSI Dalvi in-
charge-of Verna Police Station; that he was instructed to keep the
people away from the bag and also to divert. traffic; that after 10
minutes PSI Dalvi reached the spot; that he saw the bag and called
bomb disposal squad; that after their arrival the bomb disposal
squad opened the bag; and that people were kept at a distance of

100 metres from that "biacga.:

197.. Shri Premanarid Naik/Pw68 was one of the spectators at the
site who had come to watch the competition. He has testified that

PSI Dalvi requested him to act as panch Witneés with another .
person Girish Naik, that panchanama was conducted on the main

Cortalim-Vasco road at a distance of 100 to 150 metres away from
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the scene of competition on the left side of the road; that PSI Dalvi
showed him a rexin bag found in the field amongst the bushes at a
distafce of four metres from the spot; that the bag was boughi: to
the main road; that articles inside were shown to them one by one
in the street light, torch light and jeep lights; that the Eime was
around 22.30 hours that phﬁtc_g‘é‘ap’hef and bomb disposal squad
were present at the site; tfj]'at‘fi‘rs‘c the bomb from the rexin bag
was defused and sh{ﬁwh to them; that there were gelatine sticks,
electric wires, a remote, g -.cI‘GCkrand some other articles inside the
rexii bag; that these articles were separately packed and seéaled in
their presence; that details of these articles are: written in the
panchanama: that he will not be able -tﬂv identify them if shown to
hlim‘; that PSI Dalvi had drawn paﬁcﬁanama which concluded at
2.00 hrs.; that PSI Dalvi had 'tofd-ihem that bag was initially -four§d
in pickup that it was then thrown away by its driver in the bushes;
and that ,p"r‘ckq_;} driver was present at th_e: tirme of panchanama. He
ﬁha‘s_ then iden.tiiﬁ'ed the nylon bag at Exh.1, the newspa‘peés at
Exh.2, piece of tape at Exh.3, white granules in an autopress
polythene bag at Exh.4, twine at Exh.5, Four gelatine sticks at Exh.
7, plastic box containing batteries at Exh.8, & watch in an autopress
bag at Exh.9, pen cells Nippo make at Exh.18 and he has also

identified the p’hbtégfaphé i which said articles wére seen.

198. PSI Shri livba Dalvi/Pwi04 had conducted the scéne of
incident panchanama. He has testified that on 16.10.09 at around

22.30 hrs. PC Raijan Gaonkar informed him that he has noticed a
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bag on the roadside in the bushes from ":fvhich' ticking sound was
ﬁé’minéti_ng ;. that he immediately rushed to the spot and summeoned
'bf)f’na fdiééméa! squad; tﬁat he secured presence of two panch
,Witheg‘ses’"and‘ drew a panchanama; that the bag was lying the
b;},;:sh'as;‘ that v'uhi!e' the. pénchanama was in progresé; the team -of
bomb disposal squad, arrived with tr}a,inéd‘ _wng 'angj equipments
required. to defuse the bomb; that a éDS team cut open the bag
and ‘defused the explosive device; that material inside the bag: was.
removed and separated; that the bag had letters Karma Tea Assam
jZS()*g,ra'm‘:‘; and other details on it; that. piece of bag on one side
was seen cut; that in the bag there was a parcel cylindrical in shape
wrapped in brown colour packing tape; that he removed the tape;
that it contained a parcel wrapped in newspapers which was Marathi
dally Lokmat; that some numbers were written on the newspaper;
that pieces of packing: tape'WhichWere cut and removed from the
parcel were 'Che,c:ke_‘c_i while removing the newspaper covering of
the parcel they could see white colour granules of chemical
substancé Exh.4, dropping; t'_hat there was jute thread tied over
four gelating sticks; that said gelatine sticks were separated; that
the thread Exh.5 tying the gelatine sticks was removed; that four
gelatine sticks Exh.6 were in polythene tube one end was' closed
with metallic wire and from the other end there were two wires
coming out from each gelatine stick; 'the]t after pulling these wires
from each gelatine stick they found that it was connected to the
electronic deté:mator- silver in colour: that all four detonators along

with wires were put in polythene bag, sealed in an envelope and
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marked Exh.4; that gelatine wires Exh.7 contained ‘a writing “90
Super Power, Safety Quality Reliability Explosive 9 Class -2, 25mm
x 125g. and ANISC}‘ 9081 company” made in India, Solar Explosive

7 Limited Factory Village Chakdoh, Bazar Gaon Nagpur (M8) India.

199. These Exhibits were later sent for expert opinion.

200. Dr. Sukminder Kaur/Pw98 Deputy Director and Scientist,
CFSL Hyderabad has eéxamined said Exhibits. In her report at Exh.
378 she has 'c:Qnﬁrm'ed that Exih‘té‘aon%:'ains “ammonium and nitrate
jons; that Exh.1, 2, 3and 6 which were attached fror’ﬁ said bag also
contdin ammonium and nitrate fons and then has opined that the.
ions detected in these Exhibits ‘would be the ingredients of
ammonium nitrate based explosive compasition: Her said testimony
has goné unchallenged. The téstimonies of the panch witness Shri
Premanand/Pw68 and 10 Shri 1.Dalvi/Pw1D4 that the bag found
near the venue of competition contained bomb is thus supported by
an expert. The finding of the bomb at ‘Sancoale site is, thus,
proved. The fact that there was an explosion at Margac near the
venue of competition has also been proved. The property attached.

at site of the explosion has also been proved.

201. Dr Sukminder/Pw98 had also examined the property
attached at the site of explosion at Margao. Exh.352 is the report
of Dr. Sukminder on the examination of said cornponents seized at
Margao site. Exhibit 1 were 4 cylindrical shape paper rolls with

solid pinkish coloured material labelled as super power 19, Exh.3
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were four white colour wind wires, Exh.4 was partially broken
plastic bottles, Exh.5 was 4 cylindrical paper rolls having pinic
coloured semj sold material labelled %s super :pswer 19 stated to be
four gefatine sticks. Exh.7 was four white' colour wind 'ﬁirj‘es, Exh.B
was partially broken. plastic bottles soaked in mud. Dr Sukminder
has cpiﬁad that jons detected in Exhibits 1, 4, 5, and 8 could be

ingredients of ammonium nitrate based explosive composition.

202, -After examination. of the Exhibits from both the ;sites_‘,— D
Sukminder has opined that iansdatectéd in Exhibits 4 and 8 of FIR
ho.338/2009/Margac  Town :i_?‘{t_::ulic'e-, station and Exh.4 %n FIR
114/2009/Verna PS indicate that Exhibits 4 and 8 of Margao Town
police case and Exh.4 of Verna: police station case are chemically
similar. She has further opined that ions detected in Exhibits 1 and
5 in FIR 338/2009/Margao Town Police case and Exh.7 In FIR
114/2009/Verna Police statiori case indicate that Exh. 1 and § of
Margao Town Police Station and Exh.7 of Verna PS case are
‘-chemica,lly similar. This "p“rbvﬂes beyond ddt;.;bt- that. the ions of
components of the explosives found at the Margao explosion site
and the ions of the components of explosives found. at Sa‘ncaalé site

are chemically simifar.

203. The circuit diagrams Exh. 35 were copied from the computer
of Sai PCB at the instance of A-5/Dhananjay. Shri Rajesh
Sonar/Pw54 was requested by the Investigating Officer to prepare

PCBs of said diagrams. These were attached Ilater under

-_—B LA PN
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panchanama Exhi. 197 colly and receipt of the same was given to

said Shri Rajesh. Five PCBs bearing nos. K798, one PCB bearing

No.K792, one PCB bearing no.K783 and one PCB bearing No.K793

Exh. 47 were recovered at the instance of A-5/Dhananjay at the-

reated room .,aiﬁ‘ Samarth Nagar, Kolhapur. It is not disputed that this
room was occupied by his other three colleagues along With_ih'im,- alf
Cl“? whom were enginaering 'st@cieﬁts, SIMitarly, a black PCB layout
having no.K798 and sealed envelope: containing PCB layout for

alarm circuit, one PCB layout for mobile remote ‘control, one letter

head of Sai Electro Arts having ‘circuit diagrams K798 and circuit”

diagram for alarm Himer circuit BExh. 35 were recovered from the

room of A-<5/Dhananjay occupied by him ‘with his colleagues. At

Exh.56 the Investigating Officer, Pwll6/Mohan Naik has also

attached PCB, PCB films and circuit diagrams in respect of PCB

No.K791, K793 and K798 which were 'produ_ce_d by Shri
Rejesh/Pw54.  An opinion was sought whether these Ccircuit

diagrams and PCBs are SIMitar, Shiri P.N. Ra;mkrish}fta[?w‘iw an

expert has opined that these-circuits are SIMilan

204. Exh.8 which was a plastic box containing In it along with
others an electronic circyit fixed to the box which s white in colour.

This Exhibit was attached in the explosive which was found at

‘Sanchale site. Exh.18 was another plastic box having electronic

circuit inﬁaiﬁe which-was attached in Magao Tow n BS crime 338/09.

205. An ‘bpinion was sought from the expert whether the circuits
T
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recovered at the instance .o_f A-5 from the room occupied by him,
the samples that were produced by Shri Rajesh/Pw54 and the
circuits recovered at the two sites of the crime are simllar. The
expert Shrit PN. Ramakrishnan in his testimony and report has
given: following opinion:-

s The 'ci"rt:a.;it diagrams in. the PCBs marked Exh, 47-A {i}-1 to

Exh-47A{5) {Cr.N0.114/09) matched with schematic circuit.diagram
marked as “K798" in the DVD marked as Fx-35 (Cr.No.114/09). '

- The. circitit diagram in PCBs marked as Ex-47B (1} & Ex-47B(2)
(Cr.No.i114/09) matched with schematic circuit diagram marked as
“K793” in the DVD marked as Ex-35(CrNo.:114/09).

« The drcuit. diagram W the PCB marked  as Ex-47C
(Cr.No.:114/09) matched with the schematic circuit diagram
marked as "K792” in the DVD marked as Ex-35 (Cr.No.:114/09).

.+ The ¢ircuit diagram in the PCB marked as Ex-54 (CrNo.:114/09) -
matched with the schematic circuit diagram marked as “K798” in
the DVD marked as Ex-35(Cr.No.:114/09).

» The circuit diagram in the letter heads of “SAI ELECTRO ARTS”,
HAVING  DIAGRAM WITH '“K798" marked as Ex-55 (CrNo.:’
114/09) matched with the schematic diagram marked as “K798" in
the DVD marked as Ex-35 (Cr.No,:114/09).

« The schematic component/s diagram in the envelopes in the
Exh. marked as Ex~-55(Cr.No.:114/09 matched with the components
in the Exh. marked as Ex-8 (Crno. 114/09} & Exh-17
{CrN0.338/09) raspectively.

206. A careful perusal of the above opinion reveals that the expert
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does have opined that the circuitdiagrams which were copied from
the computer of Rajesh/Pw54 and the PCBs p:repar__ed by !‘fli:m from
-said circuit diagrams were similar to the PCBs found in the room
occupied by A—-S[Dhananjay. It is pertinent to note that the expert
has not opined that the PCBs Exh. 8 which formed compenent of
‘the explosive in Crime no. 114/09 of Verna Police station and that
in Exh.17 which ft:)rm.ed component of explosive in crime no.338/09
i Margao town police station are similar to the PCBs that were
found in the room occupied by A-5/Dhananjay or with the samples

produced by Rajesh/Pwb4,

207. Shri Ramakrishnan/Pw107 has also opined that the green
insulation tapes Exh, 16, Exh. 3 and Exh. 64 of Crno.114/09 and
Exh. 17 and Exh. 25 of Cr.no.338/09; Exh. 33 and BExii. 24 of
Cr.NG,114/09, the locks/clips removed from gelating sticks Exh.1A,
" 5A c-f Cr. no.338/09 and Exh. 7A and exh, 27 of Crno.114/09,
batteries Exh, 8A, Exh.8B In Cr,. n0.114/09 and Exh.17 and Exh.18
of Cr. n0.338/09; and the batteries marked Exh. 64A-1 64 A-2 Exh.
63 Bt, Exh. 63 B2 and Exh. 42 of cr. n0,114/09 and Exh. 64 Al
64 A-2 in Cr no.114/09 are similar. Similarity opined about ‘the
components-of tﬁ.e ezptosiv,ﬁes; in the two crimes relate to. insulation
tapes, gelatine sticks and batteries. There Is, however, no evidence
to show that all the f,campor&ents which were recovered at the. two
sites are Similar to these items of which samples were attached

from different shops at the instance of A-5/Dhananjay.

=hie
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208.. Shri Ramkrishnan/Pw107 has alse opined that the visiting
card boxés Exh:16 and Exh.48 attached in Crno.114/09 and that ‘-
‘Exh-.-i-S_* attached in c-r-. no.338/09 are similar in respect of sizes but
no opinion could bae given whether they are from the same origin of
‘the manufacturer. Similatly, the expert. also could not give any
Opinion of Similarity with respect-fo the soldering material which
was used in manufacturing the explosives &t two sites or the one
that was' attached under panchatiama at the instance of A-5

Dhananjay.

209. It is thus jsee’n- that the prosecution could not point out
similarity with respect to thé PCBs that A-5/Dhanajay had got
prepared from $hii Rajesh/PwS4 and the PCBs used in manufacture
of the explosives at the two sites. The prosecution also could not
_prov_é-; that tﬁe- boxes which were found at the site or recovered
from the Sanatan Ashram during investigation were manufactured
by the same manufacturer. These facts were material to establish

that A-5 was reésponsible for manufacture of explosives.

210. PSI Shri Prabhakar/Pw73 was incharge of Bomb Detection anci
Disposal Unit (BDDU) at the felevant time. He has submitted the
report to the L.O. DySP Mohan Naik/Pw1lé on 26.10.09 with
respect to the IEDs, four gelatine sticks,. individual detonators,
circuit box with two 9 volt batteries and alarm clock. He has also
preba-red a diagram at the request of the 10 DySP Mohan Naik. He

has produced sald diagram at Exh. 65, Shri R.N. Ramkrishna/Pwi07

N
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had also prepared along with his report the diagrams of the PCEs
K791, K792, K793 and K798. The prosecution has not taken any
pains to compare these two diagrams and obtain an opinion
whether these two diagrams are SIMilar. This would have proved
that the circuit that was used for preparation of the explosives was
& circuit that was furnished by A-5 Dhananjay to PwS54/Rajesh.

The evidence to that effect, however, is missing.

21%. An important link to point out to the guil,t of A-5/Dhananjay
in the manufacture of the explosives that were recovered at the site

is, therefore, missing,

212, It is the contention of Learned Special PP Shri Faria that
deceased A-1/Malgonda and deceased A-2 Yogesh had gone at
the site of competition: at Margao to cause an explosion and A-3
Vinay and A-4/Vinayak had gone with gIMilar intention to Sancoale
to plant an explosive there and then proceed te Vasco for the same
réason. Itis i'ﬁs contention that after they planted the explosive at
Sancoale and had prcceedeg:i to Vasco they received a message of’
the explosion caused at Maa’*g‘ai_c- njlring the deceased falr;cused' and
therefore, they returned without glanting -any explosive at Vasco.
It is his contention that on the way back to Ponda they had
dispased off the explosives which they had. For the purpose of
proving these facts, the prosecution has relied on the admissions by
accused no.3 Vinay and accused ho.4 Vihayak and the testimonies

of Shri Nandadeep/Pw26, Shri Mohammad/Pw37 and Shri Sanjog

LS
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Barkar/Pw38 and the location given by the mobile tower of the

movements of both the accused.

213. .Shri Mohan Nalk/PW116 has tasi:aﬂed that A-3/Vinay. had used /f{

mobile no.9823974202; that it- was supposed to be attached with a{i = (:é%@i

dialed from any othér mohile the bomb would explode; that once
sich number with enhanced mode is dialed the circuit gets
complete, the bomb explodes; that i‘hk'i:_l'jsi's casé?ﬁ\-i; was: supposed
to give. ring to this hﬁ_e}i}'ii_e'for'expiqsion ; that, however, there was
no response from A-1.due to bomb blast at Margao i which he had
- sustained serious injuries; that IED placed in this mobile was
supposed to be placed at Vaseo during Narakasur competition in
2009 that however, there was no response from A-1, therefore, A-

3/Vinay dismantled the IED and threw it at Cortalim on the way to

Ponda and that this was done after A-1 sustained injuries in the

blast.

214. He has further testified that the mobile nos. 9823771301 and

no.9158066548 were rw.ith A-1 and A-2 that he had obtained CDRs -

of those mobiles that it as found that on the day of bomb blast all

the four accused were in touch with one another through their

rriobiles,

215, Shri Nandadeep/Pw26 is a mobile shop owner at Vasco. He

has testified that ‘hé sells new mobile handsets of .all brands; that
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he opens the shop at 9 hrs and closes It at 21.00 hours with &

junch break between 14 hours and 15.30 hours and he deals with
- ; . _“-: s. -
el ~ sale of SIM card and recharge vouchers; that on 16.10.2009 eve

of Diwali day he closed his shop late to clean the shop; that two

persons came on motorcycle one wearing helmet was riding the

.mn;torcy{;:'le; that motorcycle was parked in front of his shop; that

they had come at about 22,30 hours; that the pillion rider came to
his shop and asked for a Nokia 5020 model; that he had told him
(accused) that it was not readily available for sale as the documents
were not in the shop; that said pillion rider made inguiries about its
price; that he {accused) bargained ‘for the price; and that he had
offered to the said customer to contact him in khe next morning. He
has, thereafter, tesﬁiﬁed‘-thatﬁhé had seen the pillion rider whom he:
can identify; that A-3 is said pillion rider; and that he had even
identified A-3 in the test identification parade. In his cross
examination, he has stated that he does not recall who had called
him at the police station; that he does not remember the mode by
which he was celled and he does not recall name of the police

afficer who recorded his statement.

2i6. It is surprising that this witness although does not remembér
who had later called him at the PS, what was the modg by which
he was called or the name of police officer; which normally g person
rernembers since he does not often go to the police station but
remembers one of the mary customers who had come to him only

‘once for Inquiries of a mobile. N
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217 'E'I,ri his further -cross examination he explains that he
_.r&mejmbe'réd the date of arrival of said customer as 16% October
since his bifthday was on 22nd; that he had learnt about the bomb
b!ast at Margao and moreover that he had noticed that the
customer was appearmg nervous and frightened. ] It cannot be
believed that only because birthday of a person. is on a particular
day he-would remermber of an incident five to. six days prier to that,
He further has stated that he was told by police that A-3 Vinay was
involved in the blast ‘and on that basis he gathered that mobile
would be required and as he appeared nervous. The withess has
further stated that he had sold about 7 to 8 mobile handsets on
16_:-;20.:12909f; that police had examined bill bodks for preceding four
to five days but-did not attach the bill books; and at%_}athe would not
be it a position to state exactly how many hands,ekts‘ were sold by
him between 12 to 16%. He has added to say that sometimes only

orie handset is sold in a day or sometimes fifteen or-more,’

218, He has then stated that he did not know A-3/Vinay prior to
16.10.2009. He has.also admitted that hie had no suspicion of A~
3/Vinay when he éppﬁoached"the shop on the night.but he became
suspiciolis abeut him only after the. police did the investigation and
his suspicion ‘was' further strength‘ened on his learning about his

invelvement in the blast at Margao.

219. As discussed herein above, it is difficult to believe this witness

would recollect a person whom he has seen only once on the night
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of 16.10.08. He had adrﬁ‘ittad that the policemen who had
approached him for investigation had told him that' A-3/Vinay was

% involved in bomb blast. It is pertinent to note that only thereafter

*
H

;he tealized that on :ha-n"ighé of 16.10 when A-3/Vinay came to his
" shop he looked newcﬁs and then he got suspicious about A-3/
Vinay. From this testimony it appears that the witness has testified
against A-3/Vinay only because police had informed him that he is

involved in homb blast.

220. Shri Sanjog/Pw39 is an employee of PWD, He has testified
that he knows A&/\ﬁnay since he (accused) was residing in his.
Igcality for about 10 ta: 12 vears: that they were agso studying in
the same school; that on the eve of Diwali in 2008 he released
water into the main tank, checked the water pipes and returned
nome at about 7.30 to 8 hours; that he cleaned the house for
Diwali, did some house work and then left the house at around
22.30 hours with the children of his brother to see Narakasur
competition near’ Man‘;dmfi Pallets; that while he was watching the
competition he received a phone call from his brother Sandeep
about a bomb blast requesting him to return home, that he kept the
children home and left the house on a matoccyé!e to visit his sister;
that when he reached near culvert at Borim he met A-4finayak
Patil who was ,pmi:ceeé'ihg? on his matorcycle at @ slow speed along
with another; that A-4/Vinayak greeted him; that on inquiries A-4.
informed htm‘that; he had gone to see ‘.{:he Narakasur competition;

- that he told A-4 and the. other persan with. him that there was a




102 Special Case (NIA)No.1/2013
 bomb blast in Margao; that he did not know wheére A-4 was
residing at that time; that he delivered an Akash kandil to his sister

and returned home by aféju'nd 23.45 hours.

221, He has further testified that on 3.11.09 pslice hiad called him

at the police station; that police questioned him whether he knew

Vinayak® Patil, that he answered in the negative; that p'czﬁt:é asked
hirm whether he can identify the person if shown; that a pers‘on. with'
mask was ptod_uceﬁ before him; that-when the mask was reimoved
he identified said person as the one whe had crossed him on the

culvert on Diwali eve at Borim.

227, In his ¢ross examination he has stated that he does not know
‘where A-4 resides for last 8 to 10 years that he had stated te the
police. that he had asked A-4 where he had gone he could not
explain why such a statement was not recorded in his statement to
the police where he had only stated that A~4 was. riding motorcycle
at a slow speed. This has been marked as an aniésionl He has alse
admitted that A-4/Vinayak had net told him that he has geone to see
Narakasur competition. He has then stated that he was all- confused -

because police had abused him’at the police station.

233, A careful perusal of his testimony shows that he was confused
even in the court where [n fact he did not testify under any |
influence or under any coercion. Initially, he has testified f:?nét he
knows A-3/Vinay since they were from the same locality. Later on,

He has proceeded to say that he had seen A-4 who was riding the
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motorcycle He was also asked by police whether he knows Vinayak
Patil to which he. had answered in the negative. The witness knew
A-3/Vinay and did riot know A-4/Vinayak. He, however, ideritified A~
4/vinayak at the police station. He has admitted that at the police
station he was abused by police. His jdentification of A-4- was,
therefore, obviously on ac;:sﬁnt_ of the coercion exercised by police

He did nct know-A-4/Vinayak. One then fails to understand why he

“should Inguire with A«i}i‘:\e‘iﬁayak where He had gone. The witness

h:és éisc stated 'tc-t_he police that he had asked A%Nin&y’ak why he
was going at & slow speed. This was.a material omission in view of
the statement made by him in his ‘chief that he had asked ‘A-4/
Vihayak where he had gone. There is also no evidence on which
side both of them were proceeding and how he could identify elther

A-3 or A-4 at night.

224. From 'If]"iés: testimony it'can be culled out that he had seen A-
3/Vinay or 'A—4j‘\f§-nayakf§n betweer 10.30 t6 11.45 pm. He has-not
stated precisely at what time he had seen théfﬁ. 1t could be little
around. 1{3,36 pm of little around 11.45 pm, 1t appears fo ‘i)e the
jcase'éf prosecution that both A-3/Vinay andﬁ«t%{\finayak_ had gone
to Sancoale then to Vasco and on their way back had met Shri

Sahjég/PWBfQ;. To establish this, the prosecution has examined Shri

Nandadeepf?wze who had seeﬁ the accused no.3 in his shop at

16.30 pm and thereafter Shri San]og,’?w:ig had seen A-3/Vinay or
A-4 Vmayak baaween 10.30 to 11.45 pm. The prosecution has not

bmught on record whatis the distance between Vasco and Borim
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aﬁd whether i’:ﬁisi distance can be covered by motorcycle within
S'HQIT. time of five minutes or it takes about one hour fifteen
minutes. It was necessary for prosecution to prove what is. this
distance and the time required by a two wheeler to cover this
distance. It is possible that Pw39/Sanjog had seen A-4/Vinayak at
around 10.45 pm “and. if the. distance between Vasco and Borim is

around 22 to 30 kilometres; it is impossible to cover this distance

withinr 10 ui:o 15. minutes. Further, Shri Sandesh/Pw23 has testified
that their group reached Sancoale at 106.30 pm. Thereafter the
N_,ara'ka’st;r effigy was unloaded, pick-up was r,c?lz:iv.en, away and
parked. A note can be taken of the fact that this musti'rhave'-taken
ahoth';ar 10 to 15 miancés. The pitik,u.ﬁwasparkaéd at ground fiﬂ;«f?S;
pm. It Is case of prosecution that only thereafter A-3/Vinay and A-4
Vinayak had planted the bér‘nb in the vehicle and proceeded to
Vasco, In that case both the accused could not have been present
either at the stiop of Nandadeep c:r at Borim bridge at around 10.30
p.m. Nandadeep/Pw26 has testified that A-3 had come on
motorcycle and the rider was wearing wa helmet: If one goes by
prosecution story A-4 at the refevant time-was wearing the helmet.
Latér shri Sanjog/Pw39 had seen '.‘A—4 fi‘ding the motorcycie.
Prosecution has not explaineéd how he could identify A-4/Vinayak
with: helmet on. .

\

225. There are also certain infirmities in the testimonies of the
members of group of Kamakshl Bal Mandal Club, Durgabhat. Shri

Ratnakar Pujari/Pwl6 has testified that Shri Subhash came and
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approached him to lend his vehicle to carry Narakasur effigys from

Ponda to Sancoale and Vasco. Shri Rupesh/Pw18 has testified that

after uploading the effigy they proceeded to Sancoale. Pw20 has

made similar StatEmént. Shri Sandesh/Pw23 however, has stated

that after reaching Sancoale since the competition” had not

commenced, they proceeded towards Vasco to take part in the
competition and that they had reached Chicalim -j‘unctiaﬁ. He has " r
further stated since competition had not-started at Vasco they came |
back to Sancoale at about 10.30 pm. Shri Videsh/Pw25 has on the
other h;an_d testified that after uploading theg Narakasur effigy they
proceeded to Cortalim, that when they reached there the
competition had not commenced and after their ;perrforma-jnce, at
Sancoale they wanted ‘to go to Vasco: Shil Vasant/Pw27 however,

has testified that when they reached at Sancoale at about 9.30 pm

since competition had not yet started two of their members left for
Vasco on motorcycle to check whéther competition had started,
Shri Rajasab the driver of the pickup in which effigy was being
carried has testified that when they reached at Cortalim junction
two boys from the group told them that Vasco programme will be:
delayed and, therefore, they proceeded to Sancoale ‘where

competition was already in progress.

596. The above testimonies show that there ° are Inherent:
in{:onsis_tenci'esrin the testimonies of the witnesses in so far as some
witnesses say that they had gone to Chicalim junction while others

say; that they were at Cortalim junction; some say that since
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competition at Saoncale had .nét started they proceeded to Vasco,
that on their way they were informed that co'mpeﬁtii;m at Vasco will
also be delayed and, therefore, they came hack to Sancoale; and
according to-some the competition at Sancoale had not commenced
and according to- others it had alréady commenced when they
reached the venue. There are also discrepancies in: the time. given

by these witnesses of reaching the venue at Sanhcoale..

227. Shri Punalekar, learned Advocate for the "acc:us;ed, submitted
‘i that 'ncrm_allyzﬁh%?aquid be considered as minor discrepancies but
according to him since accused will be liable to str?i’ngem
puriishment stricter proof is required and; therefore, even these

minor discrepancies should be considered..

228, Considering the inconsistent statements made by the
witnesses with regard to the facts stated above, a doubt is
definitely raised on whether these witnesses were members of the
group. In . case they weré not members 6:’- the group their

testimonies cannot be relied upon.

iié.. The testimony éf Shii Réjasah/}?wsa] and the other witnesses
also reveal that Rajasab the driver of the pick up had found a bag
from which’ a tick tick sound was eminating. According to him, he
became suspi;sieus, removed said bag found that it was heavy with
éome a-rticle:s. inside and having raised suspicion he threw it in.t}he
'f;lel,d by the road side. Shrt Rizpesh/PwR8 has testified that Sainath

and Vijendra had called for the driver to reload the Narakasur effigy
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and that Sainath came and told them about the bag in the terf'upp, |
Shri Davanand/Pw24 has testified that one of the boys from the

group informed them that there was ‘a**'bag'ih the pickup from which

a
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sound was. coming and they were ‘suspicious about said bag. Shri
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Videsh/Pw25 has testified that one of the boys from the group
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rushed to them and informed them that there was a bomb in the
pickup and that their driver had tf;li‘OWrt it away i the "I:ngShés. Shri
Vassantjpu;z? has testified that after their performance; one Vijay
from the group went to bring the vehicle; that since he did not
return Sainath went to find him and that Sainath came back and
informed that drivfer had found a ba.g." in the pick-up from which
sound of a clock was coming and that driver had thrown _f:he bag
with its contents In the bushes. ‘Shri Apali/Pw59 has testified that
one-of the boys went to the driver ta briﬁg the vehicle to relaod the
Narakasur effigy; that Rajasab driver of the pickup Informed one of
the boys that there was an unidentified bag in Tata pick-up cabin
from which t.it:'i{i‘n_g' sound was coming and that Rajasab thréw-’»i:iut

the bag by the side of the road.

230 Actq‘fding to these witnesses, Vijendra and Sainath had gone

to bring back the vehicle after their performance. All these

witrigsses have sﬁ:'atedrthat Sainath or one of the members from

their group had returned and told them that driver had found a bag

in the cabin and that he had thrown it in the field. It is pertinent to

note that said Sainath or the boy i:;WhO had approached the driver
-

has not been examined. m@w

Lt
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231. The testimonies of all the ahove witnesses s, therefore,

hearsay..

232, Shri Rajasab/Pw58 has testified that after the ﬁerfcrmaﬂce
‘two- boys had approached him to take the vehicde near-the venue
for reloading ‘the‘“efﬁgy;, that said two bbj}s had corme with him to
the Tata pit:ffi-up; that they were present:when the bag was found ip
the cabin: He however did not identify or namé these two boys. He
has aaf!st;testiﬁed that he had asked these two boys whether their
mobile had fallen inside. Since he had discussion with 'these"t@.;rc
boys he could at least h'av.‘éj identified these boys, He has also
stated that since he became suspicious, ﬁe- had thrown said bag in
the field across. the road and he had also asked the two boys to
move -:asicig‘. 1In his cross examination, he was asked whether he had
thrown said bag from the cabin at'the 'ihﬁtaﬁ.ce.'ef said two boys. He
denied the same. When his attention was drawn to such a
statement he could not explain how such statement was recorded

by police. Said statement is marked as contradiction.

233. Further, in his cross examination Shri Rajasah/Pw58 has
stated that on their way to Sancoale only two boys were sitting with
him in the cabin. His attention was drawn to the statement made by
him that three boys were sitting in the cabin. He could not explain

how such & statement was recorded. This statement was also.

marked as contraﬁ.iction. He then explained that one of the boys

S -y TP
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was hefty and the other thin and, therefore, there was.no place for
third person to sit. He also denied the statement that three boys
were sitting in the cabin. Tt was also suggested to him that he has
made the statement. that ohly two boys were sitting in the cabin

under the instructions of the police.

234. Shri Apali/Pw59 was one of the mambers of Kamakshi Bal

Mandal Club who according to him was sitting In the cabin on their,

way to Sanceoale. He has however, admitted that he did nét tell the
police that he was sitting in the cabin. He tco has stated that there
were fwo persons sitting in the cabin besides the driver. He has
further stated that-the second boy sitting in the cabin besides hiimn
was Tanu alias Siddharth and he has same bullt as the witness
himself. This is in direct conflict with the statement by Shri Rajasab
that one of the, boys sitting I the cabin was hefty and other one
thin‘, According to-Ragasa”ﬁb,, only because of said statures of the two
'p_ersons, third person could not be accommodated in the cabin,
According to Shri Apali/Pw59 however, the ‘two parsons sitting in
the cabin were he, and the other bay with same ‘stature as his.
From the testimonies of these witnéesses, therefore, it appears that
there was a third person sitting n the cabin when they h.acj.:f:;;gme, to
Sancoale. It is riot known why the witnesses have been avoiding to

name said third person. It raises a suspicion on their testimonies.

235. Shri Sandesh/Pw23 was one of the members of Kamakshi Bal

Mandal Club who was in ,théf pickup in which Narakasur :efﬁ-gy- was
By
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loaded. H"é,.ha'sf testified that there:was a plastic bag with jeweliry to
be put on Narakasur effigy. in the cabin, and .at the time of
unloading the effigy they had taken out said plastic bag of jewellry

-of Iiia,rakasuii-frpm the truck.

236. Tﬁé other witnesses who were roembers of Kamakshi Bal
Mandal Club have admitted that the effigy was ready on the date
prior’ to competition Le. on 15.19.2d09. Shri Videsh/Pw25 has:
testified that the dressing of the. Narakasur and decorating it with
ornaments was dong on 16’-.‘10‘.0§';f'and that thgre’a‘ftén they loaded
the ready Narakasur effigy in the pickup: Sh;‘} Vassant/Pw27 has
alsﬁo testified that dressing of the Narakasur and decorating it-with
ornaments. was: doné oh 16.10.09 and that after the effigy was
ready they loaded it in the pickup. The other mernber witnesses
have not stated anything about decorating the effigy  with
ornaments. It is; thus, pertinent to note that only ‘according to one
witness Shri  Sandesh/Pw23 they had kept a plastic.bag i the
cabin of ornaments of the Marakasur effigy. The other two
witnesses Shri Videsh/Pw25 and Shri Vassant/Pw27 has contrary to
that testified that the effigy was even decoratgd with -ornaments.

prior to loading it in the pick-up.

237. If that is the case a suspicion arise€s about the contents of the
bag that was kept in the cabin. The suspicion is further enhanced
by the fact that none of the witnesses who were members of said

group have stated that affer unioading the effigy, crnaments were

[ N
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put on the effigy. As submitted by learned Advocate Punalekar, |
there is evidence on record which shows that at the time the group
started from Ponda there was a bag kept in the pickup which fact
was not known to any person except Shri Sandesh/PwZ3, He has
further submitted that in view of the statements by Videsh/Pw25
and Vasant/Pw27, said bag cannot contain any ornaments. He
urged that the investigation agency did not conduct  any
investigation in that direction, that this was a serious lapse on the
part of i'ﬂVeStigatisn agency and it Is possible that the bag to which
Shri Sandesh/Pw23 refers to was the bag that'was in the cabin of

the pick-up and thrown by the driver in the bushes.

238. The circumstances, namely, hiding the. Identity of third boy
who was in the cabin and-proved existence of 8 bag in the cabin
which could not have been of ornaments raises a.serious suspicion
on the case of the prosecution. Theré is great merits ifi the.
submission of learned Advocate Shri Pupalekar. This added with
the doubt raised on the pr‘*.e‘isence of A-3 and A-4 at-Vasco at 10.30
pm raise a serious doubt on the case of the prosecution that A-3

and A-4 had planted the explosives the 'i,r'z the cabin of the pickup.

239, The next circumstance on which the prosecution seeks to rely
is that in pursuance of a conspiracy accused had purchased various
| items/articles from different places to prepare bombs to be used
during celebration of Narakasur competition; prosecution has relied

on the testimonies of Shei Sevaram Choudhary/Pw34, Shri Ravindra
BN
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parab/Pw4d, Shri Ravindra Jadhav/Pw53, Shel Eddie Tavares/Pw87,
Shri Ambalal Dewashi/PwS5, Sh,r’i,-Kumar Talreja/Pw96, Shri Sham
“Takalkar/Pw97, Shri Arjun Kumar[Pwi[}B; Shri Bossu_e}: Silva/

Pwil5 and Shri Mohan Naik/Pw116 to prove this circumstance.

240, Accdrding to. the prosecution accused no.3 had purchased 9
volt batteries and cellophorie tapes from. the shop of Pw/34 Shri
‘Sevaran; accused no.5 had purchased PCBs from the shop of Shri
Rajesh Pw/54, wire connections capacitors, 9 volt batteries,
transistors, gelatines, égldering,' machines, multi meters from the
shop of Shri Mahesh Velip/Pw53, blue tooth from Shri
Ambalal/Pw95, six transistors from Shri Kumar{?wﬁﬁ:and’ rods from
the shop of Shri Sham/Pw97. It is contention of Learmned Special PP
éh?i -Fariaf. that there Is evidence on-record to show that these items
. can 'be:used for preparation of bombs. According to him, in view of
said unchallenged statements, the defence. of the accused that
these items are required for domestic purposes cannot be locked

into and, therefore, this circumstance stands proved.

241. Shri ‘Sevararn/Pw34 is owner of a business Choudhary
Electrical company. He has testified tﬁat‘ He was assisted in his
shap i;y his. brother Bharaj and,.néphew Bhanwarlal who are no-
longer working. in his establishment. He Kas then testified that
after Diwali in the year 2009 police had come to his shop along with.
a person whose face was covered with a mask; that in his presence.

and in the presence of Bhanwarlal said person stated that he had
: - N ..
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purchasad the insulation tape and two S volt batteries in his shop;
that he does not remember number of insulation tape or batterfie%
purchased by said persons; that said person had given money to
Bhanwarlal; that Bhanwarlal who was present there identified said

person who had come with police as the persori who had purchased

the insulation tapes and batteries from him; that he has seen said

person for the first time ‘on that day; that Bhanwarlal had told him

that said person used to frequently visit the shop: that he had

asked name of said person whao disciosed it to be Vinay and he

identified A-3 in the court. He has then testified that-at the.request

of police he had handed over af insulation tape and 9 volt hattery

sirilar to what Mr. Bhanwarlal sold to A-3/Vinay to the police which
were attached under panchanama. He has identified said Insulation

and two 9 volt batteries in the courf.

242, In his cross. examlnatlon he has stated that Hira Electricals,

Vijay Electricals, etc, in his neighbourhood seli such batteries.

343. Prosecufion has not examined Bhanwarlal. According tg the
witness, Bhanwarlal knew A-3/Vinay as a regular visitor.of the shop.
The witness has also stated that he had never seen A-3 earliern. He

has also testified that he looks-after cash, taking orders etc. Since

'E:he w;i;negs looks after the cash, it could be. presumed that he also

will be present in the shop. In case A-3 was: regular visitor of the
s_hop, he should have identified - the ag:cuse;i-. According to the

witness, éhanwaﬂal had identified the accused of having purchased

LY
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the insulation tape and two 9 volt hatteries,. The testimony of this

witness is hearsay and not admissible.

244. The witness has also not stated what was the colour of the
insulation tape or the 9 volt batteries sold to A-3/Vinay. The
. witness had handed over thé insulation. tape and 9 volt battery to

the police which' according to him were similar to. what was sold by

Bhanwarlal to -A-.B[Viria?. The witness has not stated what type of
insulation tape or what make of batteries Bhanwarlal had sold to
the accused no.3.. A-3 h'ad alse not stated ‘in froht of t}hé-— witness
thé;m'a”l-'{e or: the colour of ,i;hé insulation tape or the batteries which

prosecution alieges he had purchased ffom Bhanwarlal,

245, From the shop of Shri Sevaram/Pw34, certain items were
attached under panchanma. Shri Ravindra/Pwd4 was the panch
witness to said panchanama. He has testified that he and Subhash
'Gannkar werée prasent at the police station on 19.11.2009 at about
2 hours, that DySP Shri M, Naik informed thém about an offence in
respect of bomb blast in Margao, that A-3 Vinay has been arrésted
in that connection,. that said Talekar wanted to make a disclosure

and that panchanama had to be drawn.

246. He has further testified that A-3 disclosed to him in Kenkani
that he was in the house of one Laximikant, brother of Yogesh at
Ponda; that Laxmikant had given him Rs.1,000/- and told him to
purdhase 5 batteries of 9 volt each apart from an insulation tape

N
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which ‘was purchased frc;m. a shop in Ponda; and that A-3 disclosed
that he would show the shop where he had made these purchases.
According to Him A-3 then led them to shop Choudhary Electricals

where one Bhanwarlal was present; that A-3 disclosed that he had.

purchased 5 batteries of 9 volt each-and two Insulation tapes from

said shop. He has then testified that Bhanwarlal identified A-3/
‘*Jinay,_ that Dysp Naik told Sevaram owner of the shop to give

sample of hatteries sold to A-3/Vinay and also of the insulation tape

whm_:h were attached, packed and sealed. . His testimony is not.

challenged.

247. The parichanama was drawn by DySP Mohan/Pw116. He has

testified that on 19.11.09 he had i,ntermgated 'A-3; that A-3 Vinay
had shown. wrllmgness to make adistlosure; that he secured
Ravindra Parab and Subhash Gaonkay as panch wutnesses, that A-3
disclosad before the panchas thal on 16,10.09 Yogesh had ‘handed
over to him Rs.2000/- and had asked him o bring '8 volt five
batteries and two ,inéﬁu'iatEOn tapes; that he had purchased said
batteries and insulation tapes from electronic shop near Margao
bank at Ponda; that he had shown willingness to take them to said
shop; that the accused took them to a $hop named Choudhary
Electfical Company, shop no.s, Bandekar building, near Canara

Bank, Ponda Goa; that accused pointed out a person and informed

that he had purchased five 9 volt batteries and two green colour

insulation tapes from said person; that said person gave his name

as Bhanwarlal; that accused pointed ‘out 9 volt batteries and green
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insulation tapes froﬁ the'shop; that he requésted Sevaram to give
sam ple of § volt battery and green insulation tape for investigation;
an_d that accordingly he attached, packed and sealed o itezﬁs_

under the panchanama.

248, It can be noted from: the perusal of above testimonies that
thera arg some discrepancies in the statamen{tﬁ made by the panch
withess, namely, Ravindra and the IO DySP Mohan. According to
Ravindra accused had disclosed that Lax:nikant’ had han&ed over éﬁ
amount of Rs.1,000/- to A-3 Vinay as pef the disclosure made.
DySP- Shri Mohan/Pw116, however, has stated that accused had
disclosed  that :Yﬂgésh' handed over to him  Rs.2,000/-.
Ravindra/Pwad haS- not stated that accused has made any
digclosure about the location. of the shop except that it'ls situated in
Ponda. DySP Shiri Mohan, however, has stated that accused had
disclosed. that the shop is located near Margao pank and then had
stated that accused had taken them to the shop no.5 Bandekar
building, near Canara Bénk[ Ponda Goa. Locatien in the disclosure
is, therefore; different from the shop allegedly identified by A-3/
Vinay. Both Ravindra/Pw44 and DySP Shri Mohan/Pwii6 had
stated that accused -Ead disclosed that he -had pur&hased five
batteries and two Insulation tapes, Shri Sevaram/Pw34 on the
contrary has stated that the person who had come to his shop and
had disclosed his name as Vinay had pointed to Bhanwarlal as the
one from whom he had purchased the insulation tape and two 2

volt batteries. Thereafter, he has stated that he does not recali
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number of insulation tapes and batteries purchased by said person

who gave money to Bhanwarlal.

749. As discussed herein, Shri Bhanwarlal has not been examined.
There are discrepancies in the statements méde by the panch
witness Shri Ravindrafpwdré and DySP Shri Mohan/Pwii6 about the
disclosure made. There are also improvements made by DySP Shri
Mahan in the alieged disclosure made: The -d,i'sc_i_a;s,uré made is also

not consistent with the. testimony of Shri Sevaram/Pw34. In these

" circumstances, the alieged disclosure is unreliable.

250. shri Sagar Salgaonkat/Pw79 had acted as panch witness on
4.11.2009 along with Shri R. Dhuri. The panchanama ‘.wa;;:of house
search of the house of Laximikant NaTk. He ,ha:s,.i:éiaifptiﬁecij that he Was
shown one suspect A-3/Vinay and that.said A-3/Vinay had given the
disclosure of his involverient in the crime. He has also stated that
he had disclosed that he was involved i bomb blast and that
assembly of bombs were done in the houseé said Laximikant. This

statement is already ‘marked as inadmissible: in evidence: being

inculpatory. He has then testified that the accuséd had taken them
to the house of said Laximikant but nothing incriminating was found

in theheu‘jﬂit

e

251. He has further testified that they then proceeded fo the flat

of A-3/Vinay Talekar at MRF housing colony, Prabhu Nagar, Ponda;

that his mother Vanita Talekar wéé present in the house; that

--r::‘?’?n:-ﬁ o
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séarc'h warrant was shown to hér; that A-3 Talekar led-them inside
the flat comprising of two rooms; that he handed over twelve
leaflets used by medical practit[onerts which m}era pat‘:ké'_d and sealed
and the panchanama was concluded; .Hi's testimony, therefore, does

not help the prosecution in any way.

252, Another panchanama was drawn on 31.10.09 at the instance
of A-3 Vinay. -Shri.-beepak Lotlikar/Pw71 and Rafique Shaikh were
the p,ant:‘i‘i ‘Witnes'ses to said panchanama. Shri Despak/Pw71 has
testified that in the conference hall of Marga‘a,.icwn ;jq‘lice station at
Margao a person with face covered with mask was produced before
him that said person disclosed his name as Vlinay Talekar from
ponda: said A-3 disclosed that he had kept two mobiles near
petroleum godown n the vicinity of Menezes: factory at Bethora;
that e Bad ‘thrown a yellow colour shoulder bag in the bushes;
and that he would show to him said mobiles and the bag. A=3
Talekar further disclosed that he would show them the clothes worn
by him. at that’ i:%m,_e and an additional mobile kept by him at his

residence.

253. He has also testified that A-3/Talekar had afso disclosed that:
he had kept a bomb in a truck carrying Narakasur while proceeding
from Sancoale to Vasco and would also show the motorcyde used
by him on that day in that connection. The last two statements
have already been marked as inadmissible in evidence being

inculpatery by my Predecessor.

f—-k%;]f&v
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254. He has then tes_ti_ﬁ:ed that the disclosure was recorded in
Devnagiri script in the body of the panchanama; that they
proceaded in thei;'_ jeep with A-3/Talekar sitting by the side of the
driver, PI Bhanudas sitling by his side and .DySP Naik; other panch
‘witness and other police sitting on the rear side; that A-3 led them
to Borim asked the jeep driver to stop the jeep near the factory;
that hie led them towards petroleum godown where thefiewas a wall
and a big jungle; that he removed a polythene bag from the space
between said wall and a tree; that said bag contained two mobile
handsets;‘ that said pdlythene'bag with mobiles was not visible to
any passers- by; that said mobiles were packed and sealed; that he.
then Iad-them to-his flat at MRF edlony at Efse:thora'; that one elderly
lady and a ‘young lady were available which A-3/Talekar i'denjt'iﬁed
as his mother and sister; that A-3 weént inside his bedroom,
followed by all of them, opened his steel cupboard, "i'*emove‘d" a pant
and shirt from the.cupboard as those worn by him on that day and
one mobile, Nokia make; that he disclosed that he constantly used
this mobile; that pant and shirt were put in an envelope duly
packed and sealed and signed and SIMilarly mobile handset with

battery Inside was duly packed, sealed dnd signed.

255, He has further testified that A-3/Talekar disclosed that A-4
Vinayak resides on rént to Durgabhat: that he found the motorcycle
of A-4 Vinayak bearing registration no.GA 05 A'1232 outside his

residence; and that the same was attached under panchanama.
N
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He. has then identified the mobiles shown to him as the ones
recovered at the instance of the accused and the clothes shown o

him.

256. In his cross examir;aticin’,; he has sf‘cate;; that he was not in @
position to ‘Sta’s:e';lwhether'thje shirt or pant was put in the envelope
first; that at the police station the search of ‘the ;poEil;:e was not
taken; that he does not remember whether police had told A-3
Talekar to takefthe. search; thal there was no lady staff available
with the police at th_a?:—t'ime,‘;: that they did not enter the bedroom of
the accused sincé the flat was very simall but two of them had
entered the bedroom; and that he cannot say if there is a record in
the :panchanama that they had entered the flat. He has further
stated in his statement Ethat he cannot “‘sia'y whether 1t is recorded
in the panchangma that the accused was produced before them
with face covered with a mask. and he had’_édmitted that the place
where two mobiles were found between the tree and the wall is

open fo the public.

257, There is @ note made at the tilme of recording his t,ES.Eimany
that ESD shieiding bag stated to contain three mobiles did not
contain the ‘envelope in which the three mobiles were Initially

packed. |

257, DySP Shri Mohan/Pw1l16 has testified that at the time of said
panchanama A-3/Vinay had disciosed that he was willing to show

his motorcycle, his moblle phone, his clothes and one bag belonging
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t0 him and thereafter had led them near Bharat Petroluem
Godown oh foot towards a Satwan tree; that he had removed a
" dirty pelythene bag from under asbestos sheet, had recorded the
details of two mobile phones I.e. their model and IMEI number; and
that said mebilé. phones. were without SIM card and battery which

were attached, packed and sealed.

258. WNeither the witness nor the IO has given details of these
mobiles. In ahy case, there is absolutely no avidence to show that
these mobile phones were at any time used by A-3/Vinay in
connection with the crime. Recovery i,;ff said mobiies;_therafore,: is
irrelevant, The attachment of said mobiles is also not reliable since
the envelope in which t'hey were ‘a&lleged{y packed _én’d sealed were
not produced during the evidence before the court. “Shri Punalekar,
iearned advocate has 'r‘eEiE«d on the decisions in the cases of&asgﬁ%
Singh ¥/s. State of Punjab (AIR 1998 SC 1660) and Rajaram
s/o. Tulshiram Mane V/s. State of Maharashtra (2010 ALL
MR( Cri) 1492) and has submitted that If the property is not
sealed properly and its details are not recorded, such retélvefry

should be held to benot proved.

259. In the case of Jashir Singh V/s. State of Punjab (supra),
the pistol and Cart,ri‘dgas which were recovered did not have any
number of distinctive mark on them and they were also not sealed
after selzure. Hon'ble Supreme Court held that contention raised

by the appellant that identity of the weapon and cartridges- seized

T .
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and cartridges: produced before the court were not established by
the prosecution. on t'hat_ground the Hon'ble Supreme court had set
-aéide the conviction of**i:lhe; appellant under:section 5 of TADA Act

and 25 of Arms act;and had acquitted them.

260, In the case of Rajaram s/o. Tulshiram Mane (supra),

certain drugs were allegedly seized from theé possession of the

a'_ppal!ant. The Hon'ble High Court of Bormbay held that prosecution
has to prove beyond doubt that the sealed article is. the same
which was a’ﬁa!yz’ed_ and found to be nﬂlz_'cotic:'éﬁ*ugleﬁ analysis. In
the case at hand, the envelope in which the mobiles were seized
and sealed itself is‘: missing, he sejzure therefore |;DS$§.%S its

significance.

261. During 'sai'd,— panchanama according to the prosecution
accused had handed over to the investigation officer a pant and
shirt from th,e‘,"c:upbcia;d worn by him on that day. These shirt and
pant were also packed and sealed. Shri Degpak/Pw71 has stated
that they all had followed A-3/Talekar to his: bedroom. In: his cross
examina'ticm, he has stated that all of them could not enter the
bedreom since the flat was very small. DySP Shri Mohan/Pw116 on
‘the other hand, has submitted that the accused then led them to
his residence, that he entered the house and came out with a pant,
shirt and a mobile and that at that time Vanita mother of accused
and Babita his sister were present. In his cross examination, he

has categorically stated that no member of police party had &nteréé

P
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the house of A-3/Vinay during the house search panchanama. He
has also stated that he is not aware of the exact place from where
A-3 had brought the Tarti'_cﬁefs selzed during the said panchanama
and that he had asked family members of A-3 to check him before
he entered the house. He has, however, also stated that said fact is
alse not mentioned in the panc‘haniama. A suggestion was made to
him that he never asked thé family members of A-3 to- check his

person before he entered the house.

262. The said shirt and pant have been marked as Exh.12. The
examination report of said clothes Exh. 378 reveals that sodium,
'i:aiciurﬁ, magnesium, chloride and sulphate ions were -de;tec_;":ced in
pant and sodium, potassium, caleium, magnesium, choride,
culphate ‘nd nitrate fons were detected in the shirt Exh. 12. Dr.
Sukmind_erfpw% has stated that the fons -detecté;:i in the ;explesivés
indicaté presence of ammonium nitrate- base explosive camposition..
In both the clothes Exh. 12, no ammonium nitrate ions are
detected. Only nitrate ions are detected in the shirt Exh. 12 of A-3.
This, therefore, in n"ct way can lead to the. conclusion that there

were any ions refating to-explosive substance in said clothes.

263. It is next case of prosecution that certain incriminating
material was recovered at the instance of A»B To prove this fact the
prosecution has examined Shri Gisten Pereira/Pw74. He has
testified that on 3.11,2009 he along with Shri Benjamin had gonet_'c’;

the Margao.town police station; that DYSP Naik told them that one
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person has been arrested in connection with bomb blast case; that
saiid "per's'b'n ‘wants to ‘make a disclosure; that said person was
produced before them with his face covered with mask; and that he
-g_isclcs'ed his name to be Vinay Talekar. He has then testified that A-
,:f_,:_'ral'e_kaﬁr"di‘sc‘|osed“ that he along wif:ié Yogesh had prepared five
_gel-a-a'tinga bombs m the house of elder brother of Yogesh and that
the remnants ware thrown in the nullah at Borim. This part of the
disclosure is noted to be inadmissible in evidence by my

Predecessor.

264. '-Hel has further testified that A-3/Talekar then Stated that he
would -shé;w the place to them; that they had proceeded in'a vehicle
as per the direction given by the accused towards Borim; that on
reaching Borim A-3 Talekar asked the jeep to be taken to a road on
-’_'_che left where there was a nullah; that there was no visibility of
any incriminating material at that place; that they walked towards
_j:hfa lpwerl portion of 'the__nu.[iah; as led by'-the,. a’c’cus;ed;i-tt}hat accused
‘showed them a gunny bag; _t‘ha{t it was opened by the police; i’tha}:—_i’t
was foufid c{.;r'stainin“g a multi meter with operative box, toilet tissue.
roll, a T-shirt; a brown colour tape yellow plastic bag, pleces of
electric’ wire, alluminium fp_EECeS,, pieces of gelatine, ‘n,ewspaper
carrying advertisement of Narakasur competition, photo copy of ID
card, each of which ‘were noted down by the police packed in

separate envelopes, sealed and signed.

265. In his cross-examination, he has stated that accused had not

t!; [T P
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disclosed that he would show sixteen items nor had given the size
or dimension. of any of these articles; that lot of garbage was seen

lying In said nullah; that some of the articles were spread in that

\ area, while some continued in the bag; that he has no personal

| EH kriowledge of the articles shown to him in the court are aluminium

lock, gelating sticks etc, He has then denied the suggestion that he

has signed the panchanama: at the instance of police.

266. Tha property seized at that spot "fjnclud,e‘s a booklet instruction
manual of Mini Digital Multimater E’x%‘t.l?; used” brown colour
adhesive tape Exh.18; yellow stitchied cloth bag Exh.19; half slaeve
T-shirt, Exh.20; tissue roll paper Exh. 21; paper packing of alarm
clock Exh.22; nvien rope pieces Exh. 23, leaflets exh 24,
insulation tape two pleces, Exh. 25, a yellow colour tube of
feviquick, five alluminium locks, ‘clfpé of gelatine/sluggish tips/
~ Insulation pieces of wire of electronic détonator Exh. 28, four
pieces of insulator rubber of circuit wire Exh.29 and a gunny bag
Exh. 30. Dr. Su’kmi'nd.erp'w;fs's, after examination of these Ex_hfibii;js
has opined that ammonium in traces ;and-?"nitrat:e in traces along
with other elements were detected in Exh. 24, Exh.25, Exh.27,
and Exh. 28. It, however, does nob state anywhere that traces of
ammonium nitrate  which Ts  active CGnsiitugn't_ {01'5‘: ‘explosive
composition was detected in these Exhibits. S_he hal's,furtherfd;pin'ed
that the ions detected in 'Exh,ibits" 21, 24, 25 and 27 écuad be
ingredients of improvised explosive composition, It is pertinent to

note that she has only opined a possibility and Is not'firm that it
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Sha,!ﬁ‘ be active a constituent of jex,p.l'o,s‘ive- composition. Assuming for
the saﬁke of arg___umemfs- that these Exhibits were recovered at the
instance of accused no,3/Vinay unless there is some other ocular or
'ﬁécumentary evidence to prove jch_ai:i accused had purchased

' these iterns and had manufactured a bomb, this. opinfon will not

help the prosecution.

267. It is alse pertinent to note that these iterns were recovered
from ‘an open place. There was garbage thrown all around. The
items recovered were not hidden. The place was. also ‘accessible to

ail.

268.. Shel Gaurav Dangi/Pw77 had acted as & panr;:h witness in
connection with the disclosure made by A-4 Vi;ia-yak,_- He has:
testified that he. along with. Prabhakar Naik Ef;ad acted as panch
‘witness on 2,11.2009; that both of them had gone to the office of
Dysp. Mohan at Margao town police station; that a person with mask
was produced before them; that said person disclosed his name to
be Vinayak-Patit and that he has identified A-4 before the ,cc'sjuﬂ:‘ as

the said person. ' .

269. He ﬁas testified that A-4.Vinayak disclosed along with Vinay
Talekar went to Vasco on motorcycle carrying two bomhbs; that'th:ey
kept izsrlx‘eT at Sancoale in a truck and carried 5econé towards Vasco;
.tﬁa‘t _c,m reaching Vasco A-1 was to give necessary instructions but

they could not contact him; that they were returning towards
LN -
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Ponda when they saw police checking the area;'\ that they hid the
bag containing the bomb by the side of the road in the bushes; that
on the next day they removed the bag from the bushes containing
d%};ﬁ the bomb, defused, disbanded the bomb and threw the parts at

i
e e
P ; g’liﬁerent places. All the above statements have been noted to be
B for | |

;L:;{i*iﬁnadmissibfe in evidence &s inculpatory.

1&49?\;;?

: 270. He has then testified that accused showed willingness to show
the. places where he had initially hidden the bomb and where he

defused and dispensed the bomb and threw away ifs pieces.

271. He has then testified that they then proceeded in a jeep. as
per diraction of A-4/Vinayak; that on their way accused no.4
showed them the piéﬁe where they had kept bomb initially near the
culvert; that nothing was found .at that place; that they then
proceeded in the jeep as per d?recti(;ns: given by accused; that
accused. pointed out to them the area by the side of the road where
he had thrown away the pigces of defused bomb in thé: bushes; that
A-4 found a yeliow colour multi mieter in the nullah; that said multi
meter contained. 9'#0}1‘ battery and a circuit and that nothing else

was found .at the spot.

272. He has furthér stated that A-4 then led them on foot little
ahead and on searching he found a plastic box containing Vvisiting
cards with holes on both sides with words "ON and OFF written on

it two batteries with some writings; _i:h_at accused then took them.
;\.. LI T
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to Borim bridge and pointed cut-a place in the river where he had
throwh the gelatine sticks; and that all said articles were attached

under panchanama.

273. Testimony of this witness is not challenged.

274. Prosectition has then examined Shri Jitendra Kamat/Pwg1 and "%\ &

Ay

another panch witness. The panchanama was drawn on “%‘,_,
1‘0.5{1.2009,’;‘ He has testified that he was called at the police
station along with Sadguru as panch witness; that A-4 Elinayak.: was
produced before them with his Fgoe' covered with mask;. that they
were explained purpose of panchanama; that A-4 disclosed to them
that he will show the place where gelatine sticks were thrown; that
He led them to Borim bridge; that divers were engaged to search
that area ih the river water; that they made search in an area nf-4;1}_
to 45 metres in the vicinity of Borim bridge, however no gelatine

sticks were found.

Y

295, It is thus.seen that at the. instance of A-4 what was attached
were @ mﬁitimeter with 9 volt batteries with circuit, ra! plastic box
containing visiting cards, ;vith' words ‘ON and OFF written on it,
and two batteries, Itis not disputed that muitimeter is used for the
" purpose of measuring current. It cannot also be the case that a
multim'ei.:er 15 used for manufacture of bomb or is a component of a
bomb. The visiting card box used contained visiting  cards.
Although, it is case of the prosecution that accused has s‘é‘}'owa _thé

place where gelatine sticks were thrown, no such sticks were found.
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Shri Punalekar, learned advocate for the accused, submitted that it
appears iliogical that an accused wha could throw geiat_iﬁ;e sticks in
a river to conceal the evidence would leave any other evidence: on
the fand only to point out to the police in case he isﬁarre’stéd.. The
submission has merits. Although It is alleged that accused had
defused bomb and thrown its parts at different places except for

two batteries nothing was recovered at his instance.

276, Itis also pertinent to note that Jitendra/Pw81 has, in his cross
examination, stated tha’c the disclosure as stated in his exammatton
in chief was recordaci in the panchanama. It was brought to his
atkention that no such disclosure is; re’co_rded j_m the panchamana, it
is marked as a contradiction. He was given opportunity to explain
the same. He could not give any explamation. His testimony,

therefore, will have no evidentiary value.

277. As discissed herein above, A-4/Vinayak had "t:i,i.sdosed- that
they had carried two bombs to Vasco; that sinca there were no
instructions from deceased A»l/Malgonda and  they could not
contact him, they returned wsth said bombs to Ponda. It is case of
the prosecution that in Vasco both .A~3/Vinay and A-4/Vinayak 'ha;j
visited the shop of Shri Nandadeep/Pw26. Shri Nandadeep has also
‘dentified A-3/Vinay as the person who had approached him and
had even later identifted him in the Identification Parade. He also
remembered that A-3/Vinay was nervous at i‘:he.. time he saw the

accused. According to the prosecution, the accused were carrying
| .
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i_:\&iﬁ'bombs ift @ bag out of which one they had placed in the truck at
Sanco:,a!e and the other one for the reasons disclosed by the
dccused they had to carry back. This means that-at the time A-3/

-.\"/Inayq‘app‘raacﬁed Shri Nandadeep/Pw26the accused were cartying
with themn the bag containing the bomb. If Nandadeep was 50 much
inquisitive that ke could éveri ot the hervousness on the face of
A-3/Vinay he ought to have seen the bag with them. He, however,
does. not n*iak'e:.any mention of any bag being carried by the
accused. This lends support to the conclusion that Shii Nandadeep
has iden!:_'iﬁed A-3/Vinay only on the instructions’of the police, This
alsc negatives the case of the prosecution that A-3/Vinay and A-4/
V%‘rfayak’ had gongi to. Vasco carrying a bomb in a bag on a

motorcycle:

278. It is next case of the prosecution that at the instance of
accused no.5 various Q;-tam;mnents which are essential for
marnufacture of an explosive were recovered. To establish this fact
the prosecution has examined Shri Ravindra Yadav/Pw53, Shrl
Rajesh Sonar/Pw54, Shri Eddie -Tavares/Pw87,- Shri Ambalal
Dewashi/Pwa5, Shri Kumar Talreja/Pw96, Shri  Sham
Takalkar/PwS7,  Shri Arjun i{u;na.r/?wi&', Shri Bossuet Silva/

Pw115 and Shri-Mohan Naik/Pw118.

279. Shri Ravindra/Pw53 has business is electronic spares, He has
testified that he maintains a sales reg;is_tezn-‘that A-5/Dhananjay was

his frequent visitor as he was a student; that he used to purchase
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various elactronic items; that he had purchased 9 volt batteries,
PCBs, resistors, transistors, LED, soldering machine, multimeter,
etc.; that these articles could be ué_éd for preparing bombs; that
many students purchase such articles; that he canriot precisely say
when accused purchased what; and that these articles can be used

to make toys, electronic items, etc.

280. Shri Rajesh/Pw54 preparés PCBs as discussed herein above.
He has testified that his customers are, mainly, engineering
Stuﬁénts;_'that he maintains record of PCBs prepared; that he gets
order from the students; that the accusad had tome to his-shop fot
the first time in 2008 and thereafter five to six times; that accused
had -given two circuit diagrams for preparing PCBs; that accused

had approached him then sometime in July to September 2009 and

had coliected different’ PCBs for “2,000/-; that accused had later
come to his shop and had placed circuits K791, k792, K793 and
K798 on his. computer; and that PCBs are useful for college

students.

281. In his cross examination; he has -Stated' that he has saved
circuit diagrams given by the accused as he saves those given by
his customers; that he cannot give the date on which accused gave
him the diagram; that he cannot state the numbetr of circuit
diagrams A-5 had given to himy; that"he ?has_abﬁut 2(}{}& diagramsaiin'
his computer; that police did not attach his computery and that the

data was copied on blank CD and it was handed over to the police.



2
MFM

132. Special Case (NIA)No.1/2013

282. Shri Manoj/Pw55 runs a gift shop at Ichalkaranji. He has
restified that the accused had come to his shop with police and had

disclosed to them that he had purchased a clock in his shop; that

he confirmed said fact; that cost of said clock was “35/- to "40/~;
that hé could not é_i;yé sample of said c:ioc’é_; to the police, and iy his
cross examination he has stated that these clocks are sold in

thousands in the market,

'283. PwB7/Eddie Tavares was-a panch witness to the panchanama
drawn on the disclosiire made by accused no.5. He has testified
that _accuse)d had -disclosed the name of Sai PCB and further that he
had taken eighteen PCBs from Sai PCB shop in Kolhapur, had come
down to Goa in-August, 2009 and showed these PCBs to Malgonda
patil, Yogesh Naik, Vinay Talekar; Juvekar, Jaiprakash and Sawan
Kulkarni, My learned Predecessor has recorded that that part of his
statement: is ihadmissible in evidence being jincup{ato:r.y. He has
then testified that accused agreed to show ali the places as per his
disclosure statement; that-accused led them to the shop of Rajesh
Sonanl;}paned the computer; located the circuit diagrams of which
prints were taken and the same were copied on a CD which were
- attached and sealed; that they proceeded to a distance of about 30
, fms. .:frc;m' Kolhapur to J.B. 'Eieg:tmnic’s in Mahalaxmi Arcade where
Ravindra Jadav/Pw53 was prese;n't; that said Shri Ravindra identified
the accused and confirmed that a-cclgsed had purchased. batteries,

éiodes, capacitors of ON and OFF switches, soidering jons, etc.; and
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that DySP Naik purchased sample of said articles and the same

were packed and sealed.

284. He has then testified that accused then led them to a clock
shop whers- he said that he had purchased four alarm clocks; that
sample of said clock was not available; that accused then took them
to his residence at a di_st%nr:e of 15 minutes; that two boys Sagar/
pwd7 and Vivek/Pw51 were present in the room; that they showed
remnants of electronic items in the room; and that eighteen items

. were attached.

285, 1In his cross examination; he has stated that he. does not
know what is hash value; that he does nét know what is drive G;
that he is not familiar in computer operations; that he does not
recall about any dialogue box:showing: bytes; that the compiterin
the room of A-5 was not atiached; and that during the
panchanama an inquiry was madé about the hard disc of the

computer in the room of A-5,

286. Shri -Ambaiaf‘lﬁwgﬁ' runs & business shop of computers in
Mumbal. He has testified that in the year 2009 police from Goa had ’
come to his shop with one person; that he was _p‘h‘as‘eht in the
shop; that said person d'isc.losed to the police in his presence that

he had purchased a blue tooth device made in Taiwan from his shop.

in July of the same year forZ125/-; that he does nat recall if he had

issued any bill to said person but normatly he issues bills to his
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customers; that police had asked him for sample of same. type of
b!ug_‘tboth‘ device but he could not give it to the police on account.of

short supply.

287. In his c¢ross examination, he has admitted that there are
several such cemputer and eléctronic sale shops all along.
Lamifgton road; that he does not recall if he had sold any such
device to the accused; -that he had personally not heard the person
accomipanying the pelice telling them ﬂ*iﬂa‘ti he had purchased said
device from: said shop; and he-has admitted that such dévices are
"~ gold in that-area..

~

288. Shri Kumar TalrejafPw96 runs a business in ‘computers and
electronic partsiat Lamington road in Mumbai. He has festified that
police from Goa had come with ’c‘in‘e person in his shop along with’
Murnbai police on 9.12,2009 _arour;d 18.00 hours; that he was
prese‘zftt-i-in the sho-p; that A5 had shown his shop to the police;
that accused disclosed to the police in his presence that he had

purchased six transistors of make BC 558 and 548-in July of that_

year for "20/- each;: thatzaccuseq had paid him "120/-; that he did
not issued any bifl to the accused; that no bills are issued in
résper:—t of very small jtems; that police had taken sample of these
itemns from his shop.and he had identified said sample taken by the

police. He has also stated that these transistors are mainly used for

reparing circuits.
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289. In his cross examination, he has admitted that there are

several such shops in computer and electronic all along Lamington

. {,g“‘-

road; that electronic students malnly purchase these ‘transistors for - i

their studies; that he does not specifically recollect of accused
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having purchased such transistors from him; and that he ha_s‘_stated_
to the police that accused had purchased the same -only because

accused had stated so.

290, Shri Sham/Pw97 also runs a business under namie and style
Bhagvati Enterprises at Gandhi Bavan, Lamington road, Mumbal. ‘Hie
has testified that-pmiae-frbhﬁ :Gpa"had come with one person o his
shop algng with Mumbai police on 19.10.09; that he was present in
the shop; that A-5 Ashtekar had disclosed to the police that he

had purchased 4mri and 5 mm ferrite rods from his shop in July
{ each costing€5/-; that he had given two samples of each of these

’)i rods to the police that accused had paid himZ100/- but he did not
issue any bill:and that said samples taken by police were sealed in

an envelope.

261. In hig cross examination, he has admitted that such ferrite
rods are sold in large number in his shop; that there is no -other
shop dealifg in such ferrite rods; that they are utilised " by students
for thelr projects and also in the industries; and that heis the only
‘person at Lamington road dealing in sale of ferrite rods; and that he

did not persohalfly-kncw the accused even as on that day.
[\
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292. 1t is not disputed that A-5 is -an ené&neering student in
electronics. All the Witness:es‘ whom he had identified and from
whom some sarnples of the ‘erl‘ec:tronic_ parts were seized, attached
and sealed; deal in electronic items. All of them have admitted that
these Ttems ‘are required by engineering students in their projects
they also admitted t}zat many students purchased such articles from

them.

293, Shri Sagar/Pw47 was a student of D.K.T.E. College in which A~
5/Dhananjay was studymg He has testified that vaek Jadav,
Mandar Pandit and Arﬁ/i.‘}'ha'njajay, Ashtekar were his- roorm mates,.
Ehat ﬁhey_ had taken a room in Samarth Bungalow in Ichalkaranji;
that A-5/ Dhanarijay was student of electronic engineering; that he
had a computer; many other electranic gadgets, books etc.; that A-
5/ Dhananjay. used to work till late hours arid even ii'ij,early-.mdfﬁ'ing
‘hours; that the room was pa&i;ibned-i'ntc-two portions one occupied
by him: with A-5/Dhananjay and other used by Jadav and Mandar;
that-A~5/Dhananjay had several electrical circuit programmes on his
computer;. that initiaily he had told them it was concerning his
degree course and later that he was deing some invention; that he
was downloading and uploading these electrical circuits on his
éomputer-' 'in PDF format and alse from the internet; that on
12.11.09 a police party from Goa came in his room, took a search
and took away some electrical eguipments, wires, diodes, PCB etc.

in his presence; that A»SthaaanJay was personglly preparing the

e
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electrical boards besides downloading from the internet and he has

identified the ttems attached from his room by the palice.

264, In his cross exarnination, he has admitted that A-10/Prashant
s alder brother of A-5/Dhananjay and that stated that he had seen
A-5/ Dhananjay preparing electronic items since July 2009; that he
would not share the details of his project with any one; that-one

Vivek but not Vivek Jadhav used to come te their room in

connection with his preject; that he is famillar with an  electronic

circuft, at the primary level but he does not have any ful fledged

knowledge about it; that the articles identified by him in the court

and _garticmfarty‘iﬁhetir‘c:;i’ts*ﬁéré all shown by A-5/Dhananjay to the
police; that he isnotina position to describe the circults shown to

hirm or the diagrams; that he is not in a position to say whether

these circdits and drawings Exh.52 are the same that were attached

"hy the police in his presence at the instance of A-5; that study of

circuits is. integral part of electronic engingering; and that electronic

¢ircuits, components and parts which he has identified in the court
are easily available with any final year electronic student.

295. Shri Gundopant Ingle/Pw48: is the owner of Samarth
bungalow in which A-5/Dhanayay with his colleagues was staying

on rental basis. He has only confirmed their occupation in his.

premises.

il Ehel CriiF DwfEN je alea = chudant of NETE Callanas nF
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Engineering. He knows A~5;’Dhanan]ay and A—lU/Prashant He was:
occupying a roont in the bu:ldmg adjoining to the one. occupied by
A-5/Dhananjay. He has. testified that Dhajanjay was an eléctronic
engineering student and his. 'c":lasémat-e in the second year, In his
cross examination, he has stated that they are required to prepars
circuits .and submit to the professars as a part of their practical
expetience; that cicuits can be utilised in"operating computers, TVs;
AC etc; that these circuits -are available in the text books, in
reference books available in the College; that there is no need to
down load them from the internet; that ‘material for praparing
circuits ‘is purchased from the _ei'e;:trical.;sheps; that stock of these
itens is always available in the --co[lé'ge;, that the direuits are not
available in thg{"' market; -that they have to bé g;r_eia'ared in the
college itself; that there are cq:mpetitionsj. held in the college of
preparation of Such. dircuits; that A-5 Dhanaﬁ_jay-— had participated il
these competitions annuaily with lot of participation by several
students; -that some students of 12® Std. residing on the ground
floor of Himanshu house ‘weré in constant contact with A-5/
Dhananjay but he does not know whether said -students: used to

seek guidance from A-5/Dhananjay on such circuits.

297. Vivek/PwS51 was also @ student of D;KTE' Celiege't of
Englneering and he was rcom-mate of A-5, He has test:ﬁed that
on 12.11.08 police had taken search of his room and had attached

articles of A-5/Dhananjay; thet these articles comprised of diodes,

resistors, relays etc, and he has identified said items in the court,

=
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298, In his cross examination, he has stated that he does not

recoflect if the articles were"i'nd_ividuallf packed or all-together and

. that he does not recollect the packing procedure followed.

£/ 259, Reshma/Pw52 was also a student of DKTE College of

Engineering in Electronic Engineering. She has testified 'thatt. she
knows A5 Dhananjay as a student of the college; that she was
having cordial refations in college with him; and that he would help
her whenever réquest ‘was made. In her .cross examination, she
has admitted that there was national level competition calied
IMPULSE in 2009; that A-5/Dhanzjay was its main co-ordinator;
that he used to give guidance and t;:oa_ch‘in;é to first and second year
students in electronics; and that he used to ﬁa&ibipét_e in several

_ competitions where he was required to.make circuits.

300. An assessment of the testimonies of the above witnesses
establish that accused was participating in various competitions;
that it the year 2009 hHe was the main co-ordinator for
competition; ‘tha_t'- in such competitions students were required to
p;e'pare different types of circuits; and that A-5/Dha nanjay was also
_ gi\:ing guidance to his junior colleagues as well as students of 11th
and 12th Std. The above evidence shows that A-5/Dhananjay was
an active'student of electronics and was required to prepare vé‘ri@ius
types of circuits not only for the purpose of his studies but alsoon

dccount of his participation in various competitions. This is further
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confirmédi by Dr. Wasif. It cannot be dispoted that for preparing
these circuits he would have to buy components from different
shops.. His knowledge of the shops where these components are.
available, therefore, cannot be only because he.wanted to prepare
the circuits, which according to prosecution, were atilized for
manufacture of explosives, ’Qn'iy a remote doubt can be raised
about his intentions 1n view of statément tade by his room mate
Shri Sagar/PQ%;rﬁl,? to whoim he 'sta__téd that he was doing some
invention. Only because he knew different shops déjal'ing‘ in
élactrical or electronic items, it cannot be inferred th;ai:- he got said

knowledge at the time he purchase components to prepare a bomb.

301. P,rgp_aﬁ‘ng‘ -of such PCBs is part “of curriculum of A-5
‘Dhananjay. Far pre;garing these PCBs and for purpose of his: studies, '
he has to purchase these items. He. is’,'theriefcre, bound to know
the shops in which, these items are sold. Unless, therefore, there
are other circumstances pointing to the guilt of accused, it cannot
be held thiat he had purchased _mesa items in furtherance of a

“criminal conspiracy-

302. Further; Shri Ravindra/Pw53, Shri Manoi/PwS5, Shri
Ambalal/Pwg5, Shri Kumar/Pw96 and Shri Shyam{'éwg?’-‘ have
admitted that they cannot say when the accused had purchased the
articles from them. These witnesses also could pot produce any bills
of the sale made to the accused to establish the date of purchases

madé by the accused. The purchases made, therefore, cannot be
N
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ralated to the time of alleged preparation of the explosives.

303. Only Shri Rajesh/Pw54 had the circuit diagrams given to him
by accused for preparatibn of PCB. He had also saved said circuit on
] his computer. Normally police could have had the date of

,ciownéoadmg said circujt in his computer from his hard- disc unless

the date was altered. It is stibmittéd by Shri Punalekar; - iearned
_advocate for ‘the accused, that to prove the date on_which the
accused Had down loaded said circult on the computer of Rajesh,
‘police ought to have attached the hard disc. As. pointed out by him,
the 1.0, could have easily retﬁeveﬁd the data of downloading said

circuit diagram on the computer.

304, It is contention of learned Special PP Shri Faria that -said
clfcuit. was copied on @ CD and its hash value was prepared.
According to him, therefore, it was not possible to alter the date of
down’ﬂlca'd%’ng'»the Girtuit. Shri.Mohan Naik/Pw116 has admitted that -
hash value was prepared of the €D and not on the hard disc. Once
there is a hash value on the CD. any dlteration made in the copied
material can be determined from said hash value. This was not-
possible  with respect o hard disc since, admittédiy‘,' there was no
hash value prepared for said hard disc. It is possible that whilst
copying the data on CD, the date of downloading the circuit was
altered and any such benefit of doubt should go in favour of the

accused,
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305. The prosecution has, therefore, failed to relate the date of
purchase made by the accused to the date of manufacture of

explosives.

306. Shri Sagar Pw/47 has also testified that he knew A-1
Malgonda who has expired in the bomt;'--biast;‘ that said Malgonda
belonged to-Sanatan Sanstha; that he had stayed in their room for
about 20 minutes and had then left for the place of Mahesh
Ambekar; that A-5/Dhananjay had introduced said Malgonda to him

initially as his-uncle and then as membeér of ‘Sanatan Sanstha.

307. In his cross examination, he has ‘stated that said Malgonda
had.come after some riots in Meeraj; that he did not se¢ Malgonda
any time thereafter; that A-5/Dhananjay had told him after Diwali
that Malgonda had died in a bomb. blast at Margao; and that some
Muslims had planted a bomb in the vehicle of Malgonda to damage
the reputation of Sanatan Sanstha. Without c<ogent evidence

atherwise such & possihility cannot be ruled out.

308. Deceased A-1 Malgonda, therefore, had visited A-5/Dhanajay
.in his roorn at Ichalkaranji. From the testimony of the witness Shri
Sagar it is clear thai the A-5/Dhajenay knew deceased A-1
Malgonda as he was member of Sanatan Sénst;ﬁa'.‘ He fias only
testified that Malgonda was in thelr room for about 20 minutes. He
has not stated anything about the discussion which they had in said

20 minutes. He also could not say if there was anything exchanged
P
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between both of them. He has also stated that A—-S)Dhanaﬁjay
used to address A-1 Malgonda as Kaka and further admitted that
A-5/Dhanarjay used to address elderly. persons as Kaka, It is
| therefore, obvious that only because the deceased A-1 Malgonda
vgas an elderly person he had addressed him -as Kaka. This evidence

does not in any way disclose: that there was any conversation

_ between deceased A-1:Malgonda and A-5/Dhananjay on -pfeparatiﬁn‘
of any circuits or n:rarnjfac:ture of exp&}sives' or they visiting Goa in
furtherance of any conspiraCy allegedly hatched by Sanatan
Sanhstha, B

309. Shri Sagar/Pwd7 has also testified that accused Dhananjay
had been to Goa after the :explosicﬁ iv Margao for: claiming his
body: and that accused had told him that he was detained for a
long time -at the police station. He has also stated that upon his
return from Margao accused had told him that there was .;sorh-'é
Musfim hand in the bomb blast only to damage the name of
Sanatan Sanstha. As ‘submitted by- learned }?\déacate Shii
Punalekar, can such a statement made by A-5 Dhajnanjay be taken
adverse against him? Making of such statement can give two
possibilities (1) to hide the involvement of Sznatan Sanstha In the
bamb blast and ti} he sincerely believing in the facts stated by
hirm. It will, hc)wje‘:e;_r;; be perfinent to note that the statement was
made to a third person who was also room-mate of A-5/Dhananjay.
He would never-suspect that the police will reach his room-mate to

make an inguiry about the bomb blast. It is illogical to hold that at
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‘that stage he would make such a statement. to his room-mate with
the sole intention that Shri Sagar should later disclose such a fact

gither to the polica or to the court, It is more probable that he

believed in what he~..'séid.

310. Shri Faria, learned Special PP has relied on section 43E  of
the Unlawful Activities Prevention Act and has contended that since
the items. which are used for :nianufacture of TED were recovered
at the.instance of Accused nos. 3, 4, and 5, a presumption is’raised
under'sagd section that accused has committed such acts. Section
43F of the Unlawful Activities ,{Pkevegtior‘i} Act {for short UAP Act)
reads as under:

43E. Presumption as to offerices under
“section 15.- In a prosecution for an offence under
section 15, if it Is proved- - .

{a) that the arms or explosives or any other
substances specified in the said section were
recovered from the possession of the accused
and there is reason to believe that such arms or
explosives. or other substances of & SIMilar
nature were used.In the commission of such
offence; or

(b) that by the evidence of the expert the finger-
 prints of the accused or any other definitive
avidence suggesting the involvement of the
accused in the offence were found at the site of
the offence or on anything including arms and
vehicles used in connection with the commission

Sehei,

of such offence;
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the Court shall presume, unless the contrary Is
shown, that the accused has committed such
offence.

311. Shri Faria, referring to the term ‘possession’ used in clause

(a) of section 15 s;}'bm.i’ftfed that the word 'possession’ used therein
is constructive possession and, therefore, the recovery of
components of explesives made should be taken as possession of
the accused over them. For-the reasons discussed herein above,
except for Exhibits 21, 24, 25 and 27  ingredients of which have
béén opined to be of improvised explosive composition, no other

item/Exhibits recovered relatss to any explosive.

312. Further section 43E refers to recovery of arms; explesives or
any other substances specified in section 15, Undisputedly: no
explosive was recovered from possession of the accused. Shrl
Farid however, relied on the decision in the case of Updesh @
Chintu Vigv Stats 3(291§ {2} ice 935) and contended that the
recovery of the explosive at the veniie was also deemed to be from
constructive possession _éf the accused. In said declsion, the
Hon'bie "hjigh Court of Delhi has observed that the pdSséSs’ibn'-df &
fire arm under the Arms Act must have, firstly the element of
'cohsciojus or knowledge of that possession in the person charged
with such offence and secondly when he has not the actual physical
possession he has nonetheless a power or-cantrol over that weapon

so that his possession thereon continues despite physical
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possession being'in someone efse.

313. In the case at hand, the explosives were recovered -»ﬂ*éfm

public open places. At Margac site, it [s case 6f prosecution that

they were in possession -of deceased A<l and A-2. Ac:cused nos. 3

to. 6, 10 and 11, theérefore, did not have any control over the same;,
The explosive recg‘?,erﬁ{d at S'ancoalé.site was lying in a public place.

None of the above accused, therefore, had any control over it.

314. Said clause further refers to possession of bombs, dynamites
or other explosive substances or inflammable substances or fire

arms other vital weapons or poisonous of noxious gases or other

chemicals or any other substancés whether ‘biologically radioactive,

nuclear or otherwise of hazardous nature. which are likely to cause
death or injuries to any personi or loss of or damage to -or
d_eétruction ‘of property or destruction of any supplies or services
'essantial to the life: or can cause damage or destruction of any
property. It is case of the prosecution that from the possession of
accused nos.3, 4, and S*Tﬁariﬁu_s’ components which allegedly could
be .used for manufacture of bombs were recovered. These
components by themselves cannot form any bomb, dynamite,
explosive substance; inflammable substance, fire army, vital weapoen,
poisonous or noxious gas o chemical or any substance of
hazardous nature. The alleged comp-énents which are electronic
material, _therefmre, by:thémselyes, will not be covered by clause

E o {V )

(a) of section 43E.

.....



147 Special Case {(NIA)No.1/2013

315. In the background, clause (a) of section 43E will not be
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316. Clause (b) of .said section then refers to ﬁngerpﬁnts of the
S accused or any other definitive evidence suggesting the
involvement of Ehg accused in the offencefound at the 'site or on l
anything including arms, vehicles used in connection with
commission of the offence. To attract th_is; provision, prosecution
has to prove that they r-{ad found something like fingerprints at the.
site of the affence or arms or vehicles used in connection with the
commission. of offence. The raterial recovered ‘at the instance of
the accused no.5 cannot be said to be definitive evidence of such
facts as contemplated by clause (b) of section 43E. This for the
D ghmpie - . ) , o
o "T W reason that accused was an engineering student in
electronics and there is sufficient material on record 1o show that
the material found in his possession was essential for the purpase
of his studies. Further, the testimonies df' the witriasses examined
by thq pr‘nsecuﬁcﬁ to 'i,mi:ﬂ__i'cate accused nos.3 and 4 in ,reccvefv- of
the substances are not ,rel'i%ab’te and convincing. The presumption
contemplated by section 43E of the Unlawful Activities (Prevention)

Act, 1967, i:h‘eréfofe,-cahn‘nt be applied to the facts of this case.

317. Another circumstance on which prosecution relies to implicate -
A-5 in the offence is the handwriting which was found on the ON
-OFF switch that was used in the explosive substances recovered.

Theé snecimenr handwritind of the acoused was aken under
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'p.anch,an.ama Exh. 298. Shri Vijay/Pw84 was one of the parch
witnesses. to the s__aid taking of specimen writing. He has confirmed
that A-5 Dhananjay had made writing in his hand on five paper
“sheets, the words “ON” “OFF. His testimony- is not disputed, The
fact that specimen handwriting Exh.s 298 or 337 colly is in the
handwriting of A-5 Dhananjay is, therefore, proved. Shri Mohan
Naik/Pw116 has testified that he had taken handwriting of A-5 in
the presence: of two panch witness K.R. Prashant and Vijay Prabhu.
This fact is also not disputed. The sald handwriting was taken on
26.11.2009. The questioned handwriting on a plastic box, said
specimen handwriting and the adm,ii:ted_ handwriting at Exh. 338
colly: were sent to  Shri' Mchinder/Pw94. Affer‘ examining the
questioned writing on the plastic box the specimen handwriting at
‘Exh. 337 colly and.the a-dmi‘tt.ed handwriting ‘at Exh. 338 colly, Shii

Mohinder has opirff&d that it is highly probable.that the wr’itinés
- marked Q-1 i.e. questioned handwriting, S1 to 55 which are
specimer handwriting and Ni to N4 admitted handwriting are

written by one and the same person.

318. .In his.testimony he has testified that he has opined that it is
highly probable since the ling quality of some of the written strokes

could not be completely studied.

319. Shri Punalékar, learned Advocate, has disputed the admitted
writihg on the ground that the roll number on said admitted hand

writing is scribbled and he also pointed out that there is a vast
B S
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difference in the hand writings N1, N3 and N4. I need not go into

could not’ eXamine thoroughly the writing on the plastic box since
written strokes could not be studied and hé has only éxpressed &

probability of high standard that writings are of the same person.

320. The admitted hand writings Nltcn N4 are j‘iseing produced. by
{Sr. Wasif/Pw9 who is Principal of DKTE Society Textile and
Engineering C;}H'ege. He has testified that students n the coliege
answer exarns on periodical basis; that he had received a letter
from DySP Devendra Singh, NIA, requestig to provide the
admitted handwriting of A-5/Dhananjay; that accordingly he. has.
subritted ‘theﬁ-a:nswered. sheets of A-5/Dhananjay which were in-the
calié'g'ef admission form -and other certificates.  In his cross
examination, be has stated that the answered sheets Exh. ;3'3:8_= colly
aré of A-5 since it riot-only bears the roll number which is unique to
a student but also on the basis of his admitted writing in ‘the
appii,i;ation form confinmed by the teacher attached to his class.

There is ng reason to disbelieve his testimony:

321. Shri Punalekar, -Ieémed advocate for the accused, has then
submitted that it was necessary for the prosecution to prove that
the box allegedly found at a particular place was sent fo the expert

for examination along with the specimen and admitted hand
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writings; and that- there was no interference with .the same in
transif. As -_submitted“‘by Shri Pun‘aiéka'@; there is no evidence to the
effect that a particuler Exh, seized during the Investigation was
duly sealed in the presence of panch witnesses; and that a carrier
had carried this segled envelope to the expert under a particular

|etten

497, What was sent to the expert Is Exh, 16 in Cr. No. 114/09 of
Verna Policé Station. Its description is'as under:
Exh.. 16: Qne rectangu’ia‘r plastic' box, w‘ith

at. one’a;qom’en The;.re s a markmg of Or_\;_ & OFF in
handwritten with black colour, stated as case of
visiting card of plastic haviag fiole in the upper
side -ang lower side edge with. gréen. colour
adhesive tape. "

e

323. Exh.16 recovered under panchanama Exh.278 has description
as under:-

1) One case of visiting card. of’ plastic having hole:
on the upper side and one hole on the lower

side edge. A green colour small plece of adhesive
tape pasted on it having letters "ON" and “OFF",

324. D Mohinder/Pw94 has testified that he has given opinion on,
*Questioned writing miarked Q1 on half portion. oF cne plastic box™
He has also identified the plastic box containing questioned writings
marked Q1 and bearing no.CH-63/18 which is packed in a bigger

transparent plastic box with the adhesive tape with writing GEQD
’ _.4.:}5«\‘_




151 Special Case (NIA)N0O.1/2013
Hyderabad on it. This biljggér box coni:ains" as described by the
witness only the half portion of one piastic box. The prosecution has
not explai’ﬁéd how. only half portion of a box was sent for expert
axamination. Said ‘porti’cﬁ also does not bear aﬁy signature of the
;p:&mh witnesses or the accused or the 10. This infirmity does exist
in the evidence of the prosecution wﬁjich entitles the accused to 3

benefit of doubt.

325, The next circumstance on which the prosecution has relied is
conducting of test blast on a hillock at Ponda behind the house of
Laxmikant Naik/Pw65. The discovery of this spot was done on the
disclosure made by A-6.Dilip and A-11 Praghant Juvekar. Shri Haj
Ali/Pw85 has teétified that Dysp Mohan Naik' had called him at the
police station on 17.11.09 to act as & panch witness in the -
investigation of bomb ‘blas_'t- case; that a suspect who disclosed his
néme to be Dilip Mangaonkar/A-6 was. produced before themy; that
said Mangaonkar discl‘c’é&d that he is from Sanquelim; that his.
friend Yogesh had called him on 24.9.2009 and told him to come to
his house at Talaulim; that there were four other persons whose
names he did not recall but are reproduced in the panchanama;
that he further disclosed that there were some explosive materials
in thehhouse of Yogesh; that he was-caiiéei bv Yogesh to his house
on the next day; that on the next day four bomb test blasts were
conducted on the hillock behind his house as an experiment. The.

last portion of the- disclosure is marked as inadmissible in evidence

being inculpalory. Saheile
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326. He has then testified that said Mangaonkar showed
willingness o show t’hré house of Yogesh and the place whare test
blasts were ._i:lon‘re; that this fact was recorded in the panchanama;
that the panchanama started at about 11.30 hours then they '

proceeded in three jeeps along with A-6/Mangaonkar to shiow the

direction to go to the house of Yogesh; that they went,'to" the house
of Yogesh; that thereafter Mangaonkar showed them the way
behind his house to go to the hillock: th;at,théy’i&aikéd a distance of
about 500 metres -b,e',hind the house of Yogesh and his brother
Laxmikant; that A-6/Marnigaonkar showed them the place where
first test was carried out where they noticed small piece of plastic‘!
bottles, some pieces of laterite stones and a depression in the Jand
surface; that ,_l:heréaf;ter- A-6/Mangaonkar led them to another spot
at a distance of about 40 metres and showed thf—* place where
second blast was carried out where pieces of detonators were seen
and there was a depression at this: point too; that A-6/Mangaonkar
led them further to a distance of about 20 metres where they
noticed a depression on the ground, pieces of plastic with mud
spread around, then he took them to ancther spot of about: 10 mts
away where there was SIMilar depression on the ground pieces of
bottles, stones were attaéhed_ and then he took thqm to the fifth
spot at a distance of about 50 metres away from ts;ne' fourth where
there Was damage to the surface and pieces of meta! stones with
mud. He has then testified that t.he_ remnants of the items found

and samples of mud were collected, packed and sealed individually
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from each of the five spots under a panchanama. He has then
jdentified M.Os Exhibits 57, 58, 59, 60, 61, 62 and 63 which were

seized at the five spois.

377. In his cross examinaticn, he has admitted that the spots of

the test blast showed to them were .open places accessible to the

public. It was also suggested to him that A-6/Mangaonkar did not

show any spots to him but police had taken hirn to the spot.

328. DySP Shrl Mohan in his testimony has testified that accused

had disclosed that tri-ai: blasts ‘were performed on a hillock in the
presence of Yogesh Naik, 'Malgdn'dé patil, Vinay Talekar -and four-
others: that A-6 led them fo the house of Laximikant Naik brother
of deceased Yogesh/A-2; that accused tGok them behind the house
of Laxirnikant on a hillock at a distance-of 500 to 600 metres from
the house; that they had gone on fn‘ot; that thera werg bushes: and
trees on the hillock with a plain area with rocks and boulders; that
there were no structures of resideéntial houses in the area; that at
the blast area one hbottle neck of plastic hottles, two pleces of
transpatent. plastic, three pieces of yellow colour insulation tapes,
laterite stone with laterite powder were' attached; that the plastic
hottles and insulation tapes were separately sealed and letarite
stone and lsterite powder were se:para;télysealed,, He: has further
test%ﬁed_ that .accused then led them to the second spot of blast
then to the third spot at a distance of about 20 metres from the

second spot then to the west at a distance of 10 metrés from the
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p:;eyiouis spot.and then to a distance of about 50 metres from the

previous spot,

329. He has testified that from the second spof white metal pieﬁef
chips of khadapa and mud were collected, from the third spot.
pieces of broken boulder stones and mud were collected, from the
',fdu;rth spot small pieces of bouiders and mud were collected and
from ‘the fifth spet some metal stones, khadapa and mud were
collected. He has testified that all these were separately packed

and sealed under panchanama.

330, Itis per%inent to-note that the distances between the second
and: third spot; third and fourth spot and fourth and fifth spot. given
by this witness and panch witness Shri Haji Ali/Pw85 are identical.
All these Exhibits were also sent for expert examination as
Exhibits 57, 58, 59, 60, 61, 62 and 63. The report of said Exhibits.
is produced at E}_’ch—, 376 by Dr. Sukminder/Pw98, She has opined
that the jons detected in Exh. 57 alone could not constitute the
ingredients of improvised explosive composition but the ions
detected in Exhiblts 58, 59, 60, 61 and 62 could be the ingredients
of ammonium nitrate based improvised explosive composition, The
fact that these Exhibits which are allegedly recovered from behind
the house of Laxmikant or A-2 Yogesh contains ions which were of

improvised explosive cornposition is thus proved.

331. The prosecution has examined Laximikant Naik to support its
..
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case as Pw/65. In his cross examination he has statéd that he
does not know any person by name Dhananjay Ashtekar or
Prashant Juvekar; that he has never seen anyone of them; that
there is a hillock behind his house; that an area of a length of about
200 metres behind the house ?baié;igs ko his father and beyond that
belongs to Communidade; that there is a cashew plantation behind
their hguse;; that vegetables like cucumbers', horned gourd are
grown -during monscon on the top of hii!'c-ck by villagers; that
villagers have to pass by their house carrying these vegetables
through their plot; that there is no enclosure for the hillock; and
that people grow vegetables and take care of the hilly area. His
said testimony has neithet been _;;ha_lienged nor rebutted by the

prosecution.

332. As submitted by Shr Puralekar, tearned advccate for the
accused,. this witneéss has established that fhe. hitlock is an opeéen
area where people pass at least during the monsoon for growing
vegetables. The withess has also ‘testified that.said area does not
have any enclosure. Said area is therefore, accessible to all. The
panchanama was drawn on 17.11.09. The alleged test blasts were
conducted in the month of August i.e. in monsoon seasoh, During
that period, therefore, people growing vagetables were using said
{and either as an access orto grow vegetables. The spots of test
blasts were not hidden. They appear to be visible to all, Shcw‘mg of
said spots E;\',{‘A»(i;{[}iiip Mangaonkar is, therefore, not of much

importance. It only shows at the most his knowledge of said spots.
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333. According to the pragécution' ‘accused no,li_ Prashant had
also later pointed out these spots for te$t blasts, Prosecution has
examined $hfi Ismail/ Pw101 in support of said case. He has
testified that DySP Bakshi calléd him on 23.8.2010 at Talaulim,
Ponda; that c_n.je Devraj was also present there; that A-11/Prashant
informed. that between 26.8.09 to 28..8.(}?‘ he along .w‘ith Malgonda
Patil, Yogest Nail, 'Dhananjay"' Ashtekar and three others had gone
to the House of Laximikant Naik; i:‘ha_t"at:f:used Prashant had taken -
them to the house of Laximikant; that he :pt;');nted. out a place in the
hail where they had prepared material for test blast; that ther,eafter-;
he opened the rear door of the house and took them at & hilly area
“at a distance of 25 metres from the house; that he further stated
that he and others had visited said place on three: occasions and
conducted five test blasts; that Prashant had shown ﬁthémi the place
where -such test blasts were conducted; that on observing they
found some pits in the five placés_ pointéd out by A-11 Prashant. He
has alse confirmed the panchanama of said disclosure marked as

Exh. 371.

334, In his cross exam_ingatiqn, he has stated that after visiting the
hilly srea and seeing five pits they returned to the; house of
Laximikant; that pa‘nchanarﬁa was written in the house of
Laximikant; that they did not see DySP writing sgnéhanama at the

places. 'poiiﬁted out by the accused Prashant; that part of the

panchanama was written in the house before they proceeded and

£
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remaining after their return from the hilly area; and that there were

no fields or houses in said area.

335. It was brought to the notice of the witness that in the

panchanama no mention is made about existence of any pits.

Witness could not explain Its non existence in the panchanama. It
was then suggested to him that he had not gone with Shri Bakshi to

the hilly area.

336. DySP Shri Bakshi/Pw113 has only stated that A-11/Prashant
had met them at Talaulim inthe house of Laximikant; that at that
time one Kashinath opened the door of the house;- that A-11
pointed out tﬁe piace where they had stayed, between 26.8.09 to
28.8.09 along with Malgonda Pakil, ‘Yogesh Naik, Dhananjay
Ashtekar, Sarang AKolkar, Jaiprakash, Dilip Mangaonkar, Vinay
Talekar and had prepared IEDs for conducting test biasts on the hill
situated bﬁhih.d' house of Laximikant. He has rot confirmed the
‘i)_accusedi:peinting out to any ‘spots where alleged ‘test blasts were
conducted. According to both the above withesses even A-5 stayed
in the house of Laximikant from 26,8.09 to 28.8.09. Undisputedly
A5 was a student of DKTE Engineering College. 26.8.09 to 28.8.09

" were week déys, Being s&, it would not be possible for A-
5/Dhananjay to be present in the house of Laximikant in Goa
without bunking his college, Prosecution could have, therefore,
produced some evidence on record to show that either during those

days coflege had holidays or AsSthana}r:jay ?\Id not. atterid the

LS
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college. No efforts in that direction had been made bgtprgse‘cuti{m,

337. Itis also pertinent to note that according to ,thef;xanl_ch witness
‘Shri Haji Ali/Pw85, A~6- had taken them to the hilly area at a

distance of 200 metres behind the hnuse;o’f Laximikant, On the

other hand, according to Shri Ismail/Pwi0l, A-11/Prashant had

taken them to the hill 25 metres behind the house and had pointed
out the five pits. There Is, therefore, total inconsistency in the

testimanies. of the two pﬁnch-wftnesses.. It is possible that such pits

exits in  hilly areas at many places. Only because pits exists

therefore, in ‘that area it cannot be said that tesf‘ blasts were
conducted. Prosecution has also not-explained why such & serious
discrepancy exists in the testimonies of the two witnesses. ‘..thr'i
Faria, learned Special PP-did make an attempt by saying that there
_is some typing error [n recording the testimony of the panch
witness Shri Ismail. However, no efforts wera made at any time to

correct said alleged discrepancy.

338. Another aspect of the case is that according to the
" prosecution the accused had stayed in the house of Shri Laximikant
Pw/65. It is difficult to believe that he would not know the accused

or would mot have seen the accused who according to the

prosecution, had stayed in his house for a period of four days. His

statement that he does nhot know either A-5/Bhananjay or A-
11/Prashant has gone unchallenged. He too has admitted that the

hillock is beyond the area of 200 metres from his house. In that
N
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case the statement made by Shri Ismail Pw/101 that Aw—ii Pr!asham:
had taken them 25 metres behind the house of Laxmikant and had
- -e,i:g shown them the pits is 'unbefifavab[e. In view of these inconsistent.
fﬁ %E} staternents made by the prosecution witnesses, the veracity. of the
;w-'-"gé testimonies of these witnesses become c;oubtfui,, Consequently, the:

discovery of the five pits also bécomes vulrierable.

339, ShriFaria, learned Speclal PP does not dispute that the above
:&isc!OSereé made by the accused do not léad to any discovery under
section 27 of the Evidence Act, but according to him it Is relevant
since it shows the conduct of the accused.’In support of his
contention he has relied on the decisions in the cases of State
IN.C.T. of Delhi ¥/s, ﬁavj@t Sandhu @ Afsan Guru. '(AIR:Z;'@BS
SC 3820) and AN. Venkatesh and Anr. V/s. State of
Karnataka CAIR 2005 SC 3809}. In the.case of Navjot Sandhu
(supra) the accused had led police officer and had pointed out the
place where stolen articles or weapons which might have been used
in the commission of effen;fé had been hidden. Hon'ble Supreme
Court held ‘that this evidence i€ admissible under 'section 8 of the

Evidence Act as conduct.

340. In the case of A.N. Venkatesh and Anr. (supra), the
- accused had pointed out to the police officers the place where the

dead body of the kidnapped boy was found -and -én their pointing

out, the body was exhumed. The Hon'ble Supreme Court held that

. it is admissible under section 8 of Evidence Act although it doas not

| N
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fall within purview of section.27. On the other hand, Shri Punalekar,
learnad advocate for the accused; has contended that '.s‘ec&iqn. 8 of
the Evidence Act refers to the conduct of the accused ?i’fh}r‘- to the
commission of the act of offence and not thereafter. In view of the
decisions herein above, the contention of leatned advocate cannot

be sustainad.

341. Shri Punalekar, learned advocate then relied on the decisions
in the cases of Lachman Singh éncﬁ ars. ¥/s. The State (AIR
1952 Sc 167); Pohalya Motya Valvi V/s, State of
Maharashtra {AIR 1979 SC 1‘94@)_;, Emperot V/s. Shivputraya
Baslingaya (126 Ind. Cas. 876); Govind Krishna Jadhav ¥/s.
State of Maharashtra (1980 Mh.L.J. 72); and Moti Lal V/s.
The State (AIR 1959 Patna 54). In all the above cases, question
was what is the ev’ideritiéivlva!'ue of statements made by two

accused leading to discovery under section- 27 of the Evidence Act:

342, In the.case of Govind Krishna Jadhav (supra) the Honble
High Court of Bombay has ha‘_id that 2 joint statement by two or
fmore accused personis under section 27 of the Evidence Act is not

admissible and that both are entitled. for acquittal.

343. In the case of Moti Lal {supra), the Hon'ble Patna High
Court has held that only that statement which leads distinctly to
discovery of the fact is admissible under Sea;_tion 27 and if it is madé
after discovery of the fact |5 not relevant. |

N
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344. In the case of Emperor V¥/s. Shivputraya Baslingaya
(supra), the Hor'ble High Court of Bombay has held that it is the
duty of the prosecution to prove the exact statement made by the

accused that leads to discovery.

345. In the case of Lachman Singh and Ors. (supra} the Hon'ble
Supreme Court has held that when statements are mads by several
accused leading to discovery, it is necessary to prove on which
statements the discovery was first made. The Hon'ble Supreme
Court further observed that if evidence adduced by the prosecution
is:-fcu'nﬂ'm be open to suspicion and it appears that the police have
deliberately attributed SIMilar confessional statements leading to.
facts discovered to“difﬁarent accused persons in order 'to. create
-evidence against ali of them, the case undoubtedly demands a most

cautlious approach.

346. If one goes by said observations made by the Hon'ble
Supreme Court they are rbidin;g ot this Court,. It would mean that by
attributing certain statements of A-11/Prashant the prosecution
sought ta bring oo record that he knew where the test blasts werg
tonducted, There is otherwise no’ evidence against A-11. In view
of abservations made by t’l’;e Hon'ble Supreme Court, the alleged
disclosure made by Awi‘lg‘i?ra;shant and his pointing out the pits

should not be given-any signiﬁ‘c:ance;

347. In the case of Pchalya Motya Valvi (supra), it was
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proseéuticn evidence that the actused had knowledge where the
weapon of assault ‘wasi hidd.e_a‘m The Hon'ble Supreme Court held
that: to ‘make such a circumstance incriminating it must be shown

that he himself had concealed the bload stained weaﬁon.

348, In the case at hand, from the evidence discussed herein

above, one can at the most say that A-6 had shown the spots |

whera the test blasts were conducted. The expert evidence of Dr.
Sukminder and the report prepared by her does Sncw that there
were ingredients of ammionium. nitrate based improvised explosives
compositions in Exhibits 58, 59, 60, 61. and 62 which were
recovered from the spot of test blast. However, thara is no proof of
D siwnilanty

between the Exhibits collected in the blasts in
CR.N0.338/09 of Margao town police station and CR. No.114/09 of
Verna pofice: station and. the. Exhibits recovered at the site-of fest
blasts. The prosecution has, thus, failed to prove the circurhstance;
; ")L; namely, that there is m in the explosives used at Margao,
Sancoale and the test blasts and that accused had prepared the

bombs and had conducted the test blasts behird the house. of

Laximikant/Pwe5.

349, The next circumstance on which prosecution relies is the
tausing of explosion at Margao behind Grace Church and death of
two members of Sanatan in sald _blast,rThe death _of A-1/Malgonda
and A-2/Yogesh are proved. Shri Punalekar; learned Advocate, \afiwso

does not dispute their death. Dt Mandar/Pwl has conducted the

EN
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post mortem examination on both the deceased. He has opined that
hoth of them have died due to injuries consequent upon homb
explosion. His testimony has gone unassailed. The death of the two

accused in bomb explosion thus stands proved.

350. For the reasons discussed herein above, the fact that A-
1/Malgonda and A-2/Yogesh were Sadhaks of Sanatan Sanstha is

alsg proved. This circumstance, therefore, stand proved.

351. The testimonies of the witnesses discussed herein above also.
prove beyond doubt that on the day of the blast there was
Narakasur competition; that mén;{ groups were to perform at the
venue of the competition; and that about 15000 people had
gathered at that spot; that there were VIPS like the Hon'ble Chilef
Minister of Goa, local MLA, members of Municipal Council, children
and other public-gathered; The svidence on record also prove s that
blast had taken place at a distance of about 300 metres 'f;'c)m the
venue of the competition. It was however, on an isolated road
where there was no movement of the traffic. The evidence
di’sc:us'sed herein above also shows that the ‘organizers and the
-jpub%i'f: had heard the sound of the b‘l'a'st after whicly the Hon'ble
Chief Minister had received a telephone call upon which he left the
place: ”;Eh,a evidenge also proves that inspite of h‘e;ari,ng'the‘ sound of
blast, the competition tontinued. The causing of explosion at:that
place however, remains unexplained. The contention of the

prosecution that.the reason behind causing of the explosion was to
19
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create trauma in the minds of the people and also create terror in
the people, is however, only ari inference to be reached at. There is

no evidence to that effect.

352, f{he next circumstanceé on which the prosecution relies is )
recovery of live IED planted in the truck at Sancoale by
accused. For the reasons discussed herein above, the pmsecgﬁm
has failed to prove this circumstance beyond doubt. Contention of
learned Special” PP Shri Fafri‘é that this. drcamstance also stands

established, in the background, cannot be sustained.

353. Ancther circumstance on which prosecution relies is the fact
that the explosives 'recoveréd at the venues of both the sites of
competition were, sufficient to é.au,s,e an explosion and. to cause
damages. Dr. Sukminder Pw/98 has opined that the: explosives
recovered at these sites contained ions of ammonium nitrate which

could explode when detonated. To the same effect is the testimony

of Shri P.M, Ramkrishnan Pw/107.

354. The prosecution has. relied mainly on the disclosures made by
accused nos. 3, 4, 5'and § and the recovery of the different items
at their instance. The prosecution has also brought on record the
plages from where the accused had purchased the components of
the explosives. In all the explosives which were recovered at
Margac site as well Sancoale site detonators were used. An
cormpanemnt’ . _ 3 . ]
gtessential ;ﬁ-gfﬁd‘lﬁfft of the explosives is, therefore, detonator, There

1S
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is, however, absolutely no evidence brought on record to show from

where the accused had procured these detonators.

355. In the result, the prosecution has succeeded in proving that
therée was an e){plesmn at Margao of the explc:sbwes carried by
deceased A-1 and A-2; that accused neo.5 had made purchases of
certain components which aré 'req_:uir‘_e_d to' prepare PCB-and other
tterms  which were’ necessary'fo;" the purpose of “his studies; and
that A-6/Dilip Mangaonkar: had pointed out certain places wherein
they had found ions of explosive substances, This proof;, however,
is not sufficient to prove the complicity of all the accused in the

. crime. Hence, Pointnos. 1, 3 and 4 are answered in the negative.

3156, Point ne.2:~ For the reasons discussed herein above, the
prosecution has failed to prove the complicity of the accused in the |
crime. The p-rosec:uti.sn has relied on the call details of the accused
£ prove that'théy had hatched 8 conspiracy. To p’rc‘:_we,(this_, fafct'. the
prosecution has ‘examined Shri S. Madhusudhan Gupta/Pw120,

Shri Kandula-Suresh/Pw121 and Shri Chahdru Mukesh Rao/Pwi22.

357. ‘Shii 5. Madhusudhan/Pwi20 15 the Nodal -Or_-ﬁcer for Reliarice
Communication tid. At the request of the mvestagatmg agenc‘g he
has produced the call details of mobile nos, 9325232100 and
957063074, He has stated that the mobile bearing no.
9325237100 Is registered in the name of Ganeshyam Gawade -of

Sanatan Ashram, Ramnathi-and mobile n0.957963074d1 stands In
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the name of Laxman Kakde Vagholi, Usmanabad.

358. In his cross examination, he has admitted that the address of
the consumer of mobile 10.9325232100 js different in the
application form than the address mentioned in the calf details. He'
has also stated. that this address can be different since at a later
stage the customer can change his address. He has admitted that
there is no record to show that these copies were downloaded ﬁfjom

a computer:

359, Shri Kandula Suresh Pw/121 is.a CD analyst. He has carried
out analysis of the call details produced to him of different. mobiles
bearing no.9325232100 ‘of Ganashyam and 9579630741. He has

analyzed the data given to him and has testified as under:-

'L ‘The user i.e., A-1 (9325232100 received a
call from one mobile' number 403818658 (used by
Vinay- Talekar — A-3, Vodafone; Maharashtra) on
14" Qctober 2009 at 22:48:45 hours, duration
of the call was 64 second hy using IMEI
17316302968, the location of A-1 was Sy.No.61/1,
bear BPL tower, Curti, Ponda, Goa,

A-1 Malfgonda Patil (912325232100)
. contacts with A-3 Yinay Talekar
(919637423695/Vodafone, Maharashtra).

1) ©On 15" Qctober 2009 at 10:19:36 the A-1
{9325232100) received a call from Vinay Talekar
(A~3) mobile number 9637423695, and the duration




.
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5)  On 16" October 2009 at 15:05:35 the A-1
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of the call was 12 seconds, A-1 used IMEI
17316302968, at that time the A-1 mobile location
was Plot No.272, A Kundaim IDC GOA.

2}  'On 15" October 2009 at 11:24:19 the A-1
(9325232100) received a call from Vinay Talekar

(A-3) mobile number 9637423695, and the duration

of the call was 0B seconds, A-1 .used IMEL
173 1‘5'302958, at that time the A-1 mobile location
was Menino Trade Centre, Opp. Urban Co-operative
Bank, KaziWadda, Upper Bazar, PONDA, GOA. '.

3) On 15" October 2009 at 19:33:28 the A-1
{9325232100) received ‘a call from Vinay Talekar
(A-3) mobile number 9637423695, and the duration
of the call was 56 seconds, A-1 used IMEI
17316302968, at that time the A-1 mobile lacation
was Sy.Ne.61/1, near BPL tower, Curti, Porida; Goa,

4)  ©On 16" October 2009 at 07:54:46 the A-1
(9325232100} received & call from Vinay Talekar
{A-3) mobile number 9637423695, and the duration

of the call was 38 seconds, A-1 used IMEI

17316302968, at that time the A-1 mobile location.

‘was Sy.No.61/1, near BPL tower, Curti, Panda, Goa..

(9325232100) received a call from Vinay Talekar

{A-3) mobile number 9637423695, and the daration

of the call was 30 seconds, A-1 used IMEL

17316302968, at that time the A-1 mobile location
was 5y.No.61/1, near BPL tower, Curti, Ponda, Goa.

6} © On 16 October 2009 at 15:33:41 the A-1
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(9325232100 received a call from. Vinay Talekar
(A-3) rmobile nuriber 9637423695, and the duration
of the call was 19 seconds, A-1 used IMEI
17316302968, at that time thé A-1 mobile location’
was Sy.No.61/1, near BPL lower, Curti, Ponda, Goa.

7} On 16¥ October 2009 at 15:34:18 the A-1
(9325232100} received a call from Vinay Talekar
(A-3) miobile number 9637423695, and the duration

- of the call was 30 seconds, A~1 used IMEIL

17316302568, at that time the A-1 mobile location
was Sy.N0.61/1; near BPL tower, Curtl, Ponda, Goa.

8) On 16 October 2009 at 15:39:44 the A-1
(9325232100) received a call from Vingy Talekar
(A-3) mobile number 9637423695, and the du ration
of the call was 17 seconds, A-1 used IMEI .
17316302968, at that time the A-i mobile location
was Sy.No.6171, near BPL tower; Curtl, Ponda, Goa.

9)  ©On 16" October 2009 at 15:44:04 the A-1
{9325232100) received a call from Vinay Talekar-,
(A-3) mobiie number 9637423695, and the duratien
of the call was 33 seconds, A-1 used IMEI
17316302968, at that time the A-1 mobile location
was Sy.No.61/1, near BPL tower, Curti, Ponda, Goa.

A-1 Malgor&da Patil {91932523219@) contacts
with A-3 Vinay Talekar {9199‘?(}@3&90&
~Alrtel, Maharashtra).

1) Gn 14% October 2009 at 8:58:13 the A-1
(9325232100) received a call from Vinay Talekar
(A-3) mobile number §97003409056, and the duration
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of the call was 59 seconds, A-1 used IMEI
17316302968, at that time the A-1 mobiie location
was Sy.No.61/1; near BPL tower, Curti, Ponda, Goa.

2) On 14* Octobér 2009 at 18:15:36 the A-1

{9325232100) received a call from Vinay Talekar
(A-3) mobile number 9970034906, and the duration

of the call was 65 seconds, A-1 used IMEL
17316302968, at that time the A-1 mobile location
was Sy.No.61/1, near BPL tower, Curti, Ponda, Goa.

3)  On i4* October 2009 at 18:37:33 the A-1

(9325232100) received a call from Vinay Talekar

{A-3) mobile number 8670034906, and the duration

of the call was 64 seconds, A-1 used IMEI
17316302968, at that time the A-1 mobile location.
was Sy.No.61/1, near BPL tower, Curti, Ponda, Goa.

4y On 15" October 2009 at 17:15:02 the A-1
(9325232100) received a call from Vinay Talekar
(A-3) mobile pumber 9970034906, and the duration.
of the call was 11 seconds, A-1 used IMEI
17316302968, at that,"ﬁme the A-1 mobile location °
was Sy.No.190/2, bharbandora, Sanguem, Goa.

5) On 15* October 2009 at 17:17:15 the A-1
(0325232100) received a call from Vinay Talekar’
(A-3) mobile number 9970034506, and the duration
of the call was 28 seconds, A-1 used IMEI
17316302968, at that time the A-1 mobile location
was Sy.No.190/2, Dharbandora, Sanguem, Goa.

A-1 Malgonda Patil (9325232100) contacts
with A-5 Dhananiav Ashtekar (9665573097,
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Airtel, Maharashtra).

1)  Om 16" October 2009 at 9:38:39 the A-1
{9325232100) received a call from Dhananjay

Ashtekar (A-5) mobile number 9665573097 and the

duration of the call was 138.seconds, A-1 used IMEI -
17316302968, at that time the A-1 mobile location .
was - SY.No.61/1, néar BPL tower, Curti, Ponda, God.

2) On 16" Oclober 2009 at 13:11:03 the A-1

(9325232100) received a call from Dhananjay
Ashtekar (A-5) mobile number 9665573097 and the
duration. of the call was 75 secofids, A-1 used IMEI
17316302968, at that time the A-1 mobile Jocation
was Sy.No.61/1, near BPL tower,; Curti, Ponda, Goa.

3)  ©On 16™ October 2009 at 13:12:42 the A-1

(9325232100) received a call from Dhananjay
Ashtekar (A-5) mobile number 9665573097 and the

duration of the call was 171 seconds, A~1 used IMEI

17316302968, at that time the A-1 mobile location

was Sy:.Ne.61/1, near BPL tawer, Curti; Ponda, Goa.

4) On 16" October 2009 at 16:46:49 the A-1

(9325232100) made a call to Dhananjay Ashtekar
{A-5) mobile number 9665573097 and the duration

of the call was 80 seconds, A-1 used IMEI

17316302568, at that time the A-1 mobile location
was Sy.No.61/1, near BPL tower, Curtl, Ponda, Goa.

5y  On 16™ October 2009 at 17:59:0% the A-1
(9325232100) made a call to Dhananjay Ashtekar
{A-5) mobile number 9665573097 and the duration
of -the call was. 165 seconds, A-1 used IMEI
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17316302968, at that time the A-1 mobile location
was Sy.No.61/1, near BPL tower, Curti, Ponda, Goa.

6) On 16% October 2009 at 18:10:05 the A-1
(9325232100} made acall to Dhananjay Ashtekar
{A-5) mobile number 9665573097 and the duration
of the cail was 166 seconds, A-1 used IMEL
17316302968, at that time the A-1 mobile location.
was Sy.N0:.61/1, near BPL towaer, Curti, Ponda, Goa.

7)  ©On 16" October 2009 at 18:14:46 the A-1
(9325232100) received a call from Dhananjay .
Ashtekar (A-5) mobile number 9665573097 and the
duration of the call was 92 seconds; A-1 used IMEI
17316302968, at that time the A-1 mobile location
was Sy.No.61/1, near BPL tower, Curti, Ponda, Goa.

8) On 16 October 2009 at 18:27:34 the A-1
(9325232100) received a call from - Dhananjay
Ashtekar (A-5) mobile number 9665573087 and the
-duration of the call was 71 seconds, A-1 used IMEI
17316302968, at that time the A-1 mobile location
was Sy.No.61/1, near BPL towet, Curti, Panda, Goa,

A-1 Malgonda - Patil (9325232100}
contacts with A-7 Jay Prakash @ Anna
{9731806351, Airtel, I{amat:aka},

1) On 16% October 2009 ak 10:27:40 the A-1
(9325232100 received a call from Jay Prakash @
Anna (A-7) mobile rumber 9731806391 and the
duration of the call was 13 seconds, A-1 used IMEL
17316302968, at that time the A-1 mobile location
" was Sy. No.61/1, near BPL tower,Curti, Ponda, Goa.
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2y  On 16" October 2009 at 16:55:41.the A-1
(9325232100} received a call from Jay Prakash @
Anna (A-7) mobile riumber 9731806391 and the.
duration of the call was 30 seconds, A-1 used IMEL
17316302968, at that time the A-1 mobile. location
was Sy. No.61/1, rear BPL tower;Cufti, Ponda, Goa.

A-1 Malgonda Patil (9325232100} contacts
with A-8 Rudra Patil (9028469010, Tata
Maharashtia).

1)  ©On 15" October 2005 at 13:23:04 the A-1
{9325232100) recelved a call from Rudra Patil {A-8)
mobile number 9028469010 and the duration of the
call was 359 seconds, A-1. used IMET 17316302968,
at that time the A-1 mobile location was Sy.
No.61/1, near BPL tower, Curti, anda,'Gca.

A-9 Sarang Kulkarni (9579630741) contacts
with A-5 Dhananjay Ashtekar (9665573097 -
Airtel, Maharashtra).

1) On 14" October 2009 at 21:52:01 the A9
(9579630741) received a call from ODhananjay
Ashtekar (A-5) mobile number 9665573097, and
the duration of the call was 126 seconds, A-9 used
IMEI 354634030103200, at that time the A-9
mobile Jocation was Shankar Tara Apt. CTS
No.325/2, Shaniwar Peth, Pune-30.

2) ©On 16" October 2009 at 01:01:42 the A-S
(9579630741) sent a SMS to Dhananjay Asshtekar
{A-5) mohbile number 9665573097, and the duration
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of the SMS was 01 second, A-9 used IMEI
354634030103200, at that tme the A-9 mabile
location was Sharada Arcade, Pune Satara Road,
Dhankawadi.

3)  On 16" October 2009 at 01:01:58 the A-9
(9579630741} made a call to Dhananjay ‘Ashtekar
(A-5) mobile number 9665573097, and the duration
of the call was 18 seconds, A-9 used IMEI
354634030103200, at that time the A~9 mobnile
location was Sharada Arcade, Pune Satara Road,
Dhankawadi.

4y  On 16" October 2009 at 01:32:46 the A-9
(9579630741} made a call to Dhananjay Asshtekar
{A-5) mobile number 9665573097, and the duration
of the call was 38 seconds, A-9 used IMEI
354634030103200, at that time the A-9 mobile
location was Maratha Chambers of Comimerce, Tilak
Road, Swergate, Pune, |

5 ©On 16" October 2009 at 10:37:53 the A-9
- (9579630741} made a call to Dhananjay Ashtekar™
(A=5) mobile nuraber 9665573097, and the duration
of the call was 20 seconds, A-9 used IMEI
354634030103200, at that time the A-9 mobile
location was Maratha Chambers of Commierce, Tilak
Road, Swergate, Pune.

6) ©On 16" October 2009 at 10:44:43 the A-9
(9579630741) made a call to Dharanjay Ashtekar
{A-5) mobile number 9665573097, and the duration
.of the call was 04 seconds, A-9 used IMEI
354634030103200, at that time the A-9 mobile
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lacation was Maratha Chambers of Commerce, Tilak
Road, Swergate, Pune.

7)  On 16% October 2009 at 21:08:56 the A-9
(9579630741). received a call from Dhananjay
Ashtekar {A-5) mobile number 9665573097, arid
the duration of the call was 44 seconds, A-9 used
IMEI. 354634030103200, at that time the 2-9.
mabile !o,cétion was Survey No.1206, Hario Om
Complex, Kasbapeth, Pune.

8) ©On 17" Ocitober 2009 at 07:00:46 the A-S
(9579630741) received a ‘call from Dhananjay
Ashtekar (A-5) mobile number 9665573097, and
the duration of t’he; call was 62 seconds, A-9 used
IME] 354634030103200, at that time the A-9:
mobile location was Devika Heights; Shivaji Nagar,
Near Bhaukar Gatage, Pune.

360. According to the prosecution; these analysis show that the
accused and -absconding ‘accused werg in cqnsta'nt touch with each
other from 14.10.2009 to: 16.10.2009. In his cross examination,
however, fie has stated that the: nares to which he has referred to
in his report are based on the information Suprplied to him by NIA;
that he had not personally verified whether mobile. handsets arid
SIM cards were actually used by the persons whose names were
-given to him by NIA. He; has further stated that he cannot say
whether there were any calls exchanged between these accused
from 6" April, to 13" October, 2009 since he was not requested to
rﬁake these ;a'naiysis. The analysis has heen m;ade based on

..—-E‘;.i-v
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following information given by the NIA to Shri Kandula:

SrNo. |Mobile No. Owner User

1 9325232100 |Ganasham Gaude |A-1 Malgonda

r 9403818658 | |A-3 Vinay

3 9637423685 | A-3 Vinay

4 9970034906 o A-3 Vinay
15 9665573097 | ~ |A-5 Dhananjay

6 9731806391  IA-7 Jaiprakash

7 9028469010 ~ |A-8 Rudra Pati!

g 9579630741 A-9 Sarang Kulkarni
9 9665573097 7 |A-5 Dhananjay

361. Shri Chandu/Pw/122 is Chief Nodal Officer and Head
Regﬁtiatory Compliances of Vodafone. At Exh.481 he has produced
SDR-and CDR details of n_urhﬁer'96_37423695 -which is registered in
the name of Vinay D. Talekar A-3. Neither at the site .cf" blast at
Margao. nor “on the person :§f A-1/Malgonda any mobile with no.
$325232100 was found. As per Exh. 481 the accused no.3 Vinay
was using riobile nos: 9637423695, QQZSSQEéSG and 9923207064
which were given to him by his employer M/s. Park Hyatt, Goa.
There was some communication on mobile between nos.

0325232100 and 8637423695, This é’onvers&ﬁoﬂ was between A-3

and Ganasham Gaude. There is absolutely no evidence to show

that the mobile number of sdid Ganasham Gawade was used by

deceased A-1/Malgonda. As per the analysis done; there were calls

from said no:8375232100 and the no.9637423695. Other mobile

numbers have not been proved to be used by the other accused.

According tc DySP Shri Mohan Pw/L16, A-5/Dhananjay had.
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informed him that his mobile no. is 9763798512, He has, however,.
not tried to find out from the cz:Jncerned- company details of said
mobile number. Said number af‘sa does not find place in the analysis
‘prepared by the CDR analyst Shri Kandula. All other analysis made
by him are based on the infarmation given by the investigation
‘agency about the users of said number by the accused. This is pot
based on any evidéence and cannot prove the case of the
prosecution. The prosecution has, therefore, miserably failed to
prove. t‘,hat_on--the day of blast the accused were in constant touch
with one another. In the result, the prosecution has failed to prove

that accused had hatched a conspiracy to commit.a terrorist act.

362. Shri Punalekar, 'léamg‘d:a_d'\ﬁqcate- for the accused aft'ér reading
section 15°0of the UAP Act Has submitted that ‘an act committed by
person will fall within the definition of “errorist act' only if it
satisfies that the act has been committed with intent to threaten or
likely to threaten the unity, integrity, security or sovereignty -of
Ihdia or with intent to strike terror or likely to strike terror in the
people or any section of the people in India or foreign country. He
submits that thé phrase 'in the pegple in India' and ‘section of
people in India' are Important to attract said provision. According
to him, the phrase 'in the peopie in India’ should mean an act which
will strike terror or likely. to strike terror in _the people of entire
country or it should be irxtendgd to strike terror in a sect of people
in India. In this case he submitted that the evidence doés not show

that the act allegedly committed by the accused had struck terror
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or was intended to strike terror in the people of entire country or 2
section of _people in India, Section according to him should be
people of particular ccmmunit?. He submitted that in this-case the
alfeged bomb blast was caused by Hindus, the people who had
gathered for the competition were also Hindﬁs i.e. of the same
section and, therefore, the provisichs of UAP Act will not be

attraci:egi v

363. 1 am afraid such ‘an interpretation cannot be given to the
provision. The Act has been enacted for prevention ‘of certain
uhlawful activities. If these activities are committed by use of any
of the SUbsiﬁances described in clause (a) of section 15, with
intention to strike terror in the people or any. section of the f)eopie

in India, it would fall within the deflnition of 'terrorist act'. According

to prosecution, the accused are members of & Sanstha that was

opposed to organizing of competitions of Narakasui effigy vadh and

there was another group may be of the same religion that believed

in organizing such competitions for entertainment. In case the

Sanstha wants to stop these competitions; it cannot use such

methods. The question ig whether the words 'section of people’ can

be restricted to 'ﬁajrticuiar' sect or religion only or it can mean

section of people having different bellefs although they are of the

same religion? Since the Act does not, restrict its meaning to any
section of a religion, the Court Cannc_)t restrict the meaning of the
same. 'Section of people in India' could mean two. sections one

-havin{:; dﬁe belief and another, other belief although they are of the
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same religion. if the Sanstha. wants to strike terror by use of ‘
substances which are described in cia;.:-_se‘ (ai')_.igngwingjthat their act
is likely to cause death or injuries to any. person or persans or loss
or damage or destruction of properly, such an act would fall within

the definition of terrorist act.

364. It is next :cgntérjtian of learned Advocate Shri 'Pu:;aiekar t%l.at
the prosecution ‘is bound to fail for want of proper sanction under
UAP Act. . He pointed out that when the material was placed before
Central Government for necessary sanction, the opinion of an
expert was not placed before the authority. He pointed out that
Shri Neh Srivastava/Pwl1l4 has testified that the sanction was
granted vide orders dated 14.5.2010 and dated 1.12.2010. He then
p-c)inted out that the report of the éxpert on the explosives was
prepared by Dr. Sukwinder/Pw98. on 9_;,2?’2()10.. i.e. after the
sanction. He urged that In view of the ‘same, the sanctioning
authority did not have entire records placed before it to come to
any conclusion for granting sanction, Ha also urged that said
witness-has admitted that the review committee did not see that

particular section of community was.targeted by the accused.

365. In supp;;rt of his contention that all the relevant records
should be placed before the authority he has relied on the decision
in the éase of Ashok Kumar Agﬁar@ak V/s. .-i:entrai Bure.au of
Investigation through its Director {(Crl. R.P. Nc.589 of

2007). In the said case, the Hon'ble High Court of Delhi has held
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that unless sanction results in failure of justice, the findings,
sentence or order passed by Special Judge shall not be reversed or
atterad by court of appeal on the ground of the absence of or any
error or omission or irregizlarity in the sanction. In the case at
hand, It is case of prosecution that there was sufficient material for
the prosecution to file a chargesheet.and also to grant sanction. The
| report of the expert was only"r;ai’:{ additional piece of evidence. It is
l_aEs_o contention of learned Special PP Shri Faria that no prejudice
has baen caused to. the accused on account of not pE’ac}‘ng said
'répgrt before the :saﬁ,ﬁti'oning a'uth_ﬁ-r'ity; Accused havé not shown
what prejudice is caused to them on account of not placing said
report of the expett before the sanctioning authority. In the
E'a’ckgraund the contention cf-fie'a::ne'dﬁ Advocate Shri Punalékar that
prosecution s fbouﬁ;sl to fail for want of proper :sanr:tion under
section 45 of the Unlawful Activities Prevention Act and section 196

of Criminal Procedure Code 19?8‘, thus, cannot be sustained.

366. Next contention of isarned Advocate Shri Punaleker is that

under section 7 of the Explosive Substances Act, 1908, sanction
had to be granted by the ‘District Magistrate'. He pointed out that

no such consent of the District Magistrate was obtained in this case

and, therefore, the prosecution against the accused under the

Expiosive Substances Act is bound to fail. Section 7-of the Explosive

Substances Act, 1908 reads as under:-

7. Restriction on trial of offences.- No
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Court shall gr{j¢eed to the trial of any person for an
f ‘offence against this Act except with the consent of
the District Magistrate.

367. It clearly creates a\_ibab on trial of any person for an offence

under this Act except with-the consent of the District Magistrate.

368. Learned Special P.B. Shri Faria submitted that in this case °
consent, has been given by the?entral Government, an authority |
which is superior to the District Magistrate. In that view of the
rhatter it is his contention that only because no consé.nt is obtained

from the District Magistrate prosecution cannot fail.

369. It is not disputed that no such corisent has been obtained
from the District Magistraté. The law is specific and clear Unless
consent. is obtained as required by section 7 from the District
- Magistrate, the trial cannot proceed. When law requires a thing to
be done in a particular manner' it should be done only in that
manner. Obtaining of sanction goes to the roi:xt of trial. Failure to
obtain consent is_f,_f'atal to the prosecution. On this ground alone,
prosecution against the accused for offences punishable under
sections 3, 4 and 5 of Explosive Substances Act is bound to fail.

Hence, Point no.2 is answered in the negative.

370. Peoint no.B:- It is case of the prosecution that A-
5/Dhananjay had downloaded the circuits on his computer in the

room occupied by him; that after the arrest of A-5/Dhananjay,
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“accused no.10 caused disappearance of said hard disc which would

have been an evidence in the matter and thereby ha has committed
an offence under section 201 of IPC. Prosecution has examined
Shri Eddy Tavares/Pw87 Shii Pritesh Naik Pw/92  Shri Sagar

Chowgule/Pw4a?7, Shrl Mandar Powarﬁ-‘*wfg, Shri Sujit Kodare/Pw50

‘and Shri Vivek Jadhav /Pw51 to support said case.

371. Shri Sagar Pw47 has testified that on 11.11.09 Sujit had
removed the hard disc of the computer 6f A-10/Prashant used by A~
5: that A-10 Prashant had asked him to permit.Sujit to remove the
hard disc. and hand over to Mahesh Ambekar; that said accused
was contacted on mobile of Vivek; and that A«10/Prashant had also

asked him to delete his number from the mobile of Vivek.

_ 372. Shri Mandar/Pw49 has testified that on 11.11.09 he met

Mahesh Ambekar at around 19.15 ﬁolurs; that said Ambekar told
hifn that A-10 Prashant had asked him to collect the hard disc from
the computer of A#S]Di;rananjay; that Sujit contacted A-10/Prashant
over mobile and asked him whether he had conveyed so to
Ambekar; that after sometime’ when they returned Sujit went
upstairs, collected the hard disc and handed it over to Ambekar who

left the spot.

373. In his cross examination, he has stated that he had never

stated to the police that Ambekar had told Sujit that A-10/Prashant

‘had asked him to collect the hard disc which was removed by Sagar

b
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Pw/47. This contradiction was.noted and opportunity was given to
the withess to explain the same but he could nat explain the same.

This would be a material contradiction.

374. ‘The witness has then stated that he cannot say whether-Sujit
had rémoved only the hard disc or other part of the computer but
he had seen Sujit handing over only the hard disc to Ambekar, He
has then stated that he knows that it was a hard disk since he had
' seen hard disc earliel: He has then stated that he dees not réca_i’l' if

it was wrapped or open when given by Sujit té Ambekat:

375. Shri Sujit/PwS0 has stated that on 11.11.09 he met Mahesh
Ambekar at-around 19.15 hours; Ehatﬂmbekar had told him that A~
10 Prashant has asked him to collect the hard disc from the
computer ofiA~SlE)hananjay which was removed by Sagar/Pw47
from the computer used by A-5/ Dhananjay and give it to him; that
thereafter he contacted A-10/Prashant from his mobile
n0.9689013545 on his land line and ingquired with him whether he
had conveyed so to Ambekar; that after some time A-10/Prashant
spoke to Ambekar; and that after some tifné he went ups‘t{air&
collected the hard disc, came down and handed over to Ambekar,
He' has also stated that when he went to the room of A-
.5/Dhananjay, Sagaf}Pwé? and V_ivle_k contacted A;lﬂfPras_hant and
| éagar confirmed to him that he, Suiit, had to give hard discto
Ambekar. . | .
3:;;%.1 Ty
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376. In his cross examination, this witness has stated that the hard

disc was wrapped in paper and only then handed over to Ambekar,

377. Shri Vivek/PwS1 has testified that on 11,11.09 he was in the
room along with Sagar/Pw47; that Sujit/Pw50 came to -his room
and asked for the hard disc: from the computer used by A-5/
Dhananjay; that initially they declined but then Sujit told him that
A-10/Prashant had asked him to coflect the hard disc from the
computer of A-5/ Dhananjay which was removed by Sagar/Pw47
from the computer and gave it to him; that he contacted Prashant
on his land line number confirmed said fact; that 'Su;jit'é:hen ﬁent

upstairs, coflected the hard disc-and gave it to Ambekar.

378. In his cross eXamination, he has stated that except Sagar,
Sujit and he, no one knew about the removal of hard disc. He has
also. felighedl ighorancé ahout Mandar Powar/Pw49 having any

knowledge of said hard disc.

379, Shri Eddie Tavares/Pw87 was the panch witness to the
panchanama conducted in the room of A-5/Dhananjay wf%h’ respect
to the computer He has testified that police had made inquiry
about the hard disc; and that one of the members checked the
computer but the hard disc was not a‘vaiia'b'lge.”:ﬂe has admitted in.
his cross examination that there is no record in the ,paﬂéhénama:
Exh.)'186 that DySP Naik had .as'ked' ,A-_S!Dhanaﬁjay about ﬁhe disc

‘of the computer in his room. He has zlso stated that Sagar/Pw47
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has stated rthlat' Sujit had removed the hard disc from the comiputer

at the instance of Prashant on 10,11.09.

380. Shri Pritesh/Pw92 was called along with Sagar by Shri
Vijayan, SP of NIA to act 4s panch witness. He has testified that
he was. informed that one CPU of a computer of A-5/Dhananjay
was attached and it has to be verified whether there'is a hard disc
‘in‘ it. The parcel was opened and it was found that there was no
hard disc in the CPU. His testimony has gone unassailed. The fact
that theré was no hard disc in the CPU of A-5 is thus proved. The
question fs. who had made said hard disc to disappear. The
iWitness'esigxﬂminéd by the prosecution to prove disappearance. of
said hard disc at-the instarice. of A-10 are all college mates of A~
5/Dhananjay. 'The, parich witness Shri Eddie Tavares/Pw87 and the
IO DySP Shri"Mohan have S’,ta‘c’eﬁ that Sagar had told them that
Sujit had removed the hard disc from the computer at the instance
of A-10. Sa‘g-ar{Pwt}-? has reiterated this staﬁement in his testimony.
Shri Sujit)PwSD however, has stated that Sa:garwat?? had removed
the \;1_ard disc from the computer, He has, however; also stated that
he had-handed over the hard disc to Ambekar. There Is consistency
" in the testimonies ‘of these Witnessesfcn'remwéi of hard disc fromv

the computer used by A-5. and handing it over to Shri Ambekar,

381. Shri Ambekar/Pw89 has also testified that at the instance of
A-10 on 11.11.09 Sumeet or éujee’t friends. of A-10 had handed

over the hard disc to him after consulting Prashant., He has also

N
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testified that police had called him with said hard disc; that he had
handed over said hard disc to one Pravin at the instance of one
Swatii that upon summons from the police he had requested said
Pravin to hand over said hard disc to him but Pravin did not hand
over the same to him. He has; however, stateéd that he cahnot say
with certainty that the person who spoke to him about the hard
disc was A-10 Prashant but the caller had identified’ himself as
' Prashant. The other witnesses, however, have confirmed that they
had spoken to A-10/Prashant; that they had telephone number of
said A-10 and, therefore, there is -sufficient evidence to hold that
the hard disc was removed from the computer at tih}e‘-in_st;ang:e of

the accused no.10/Prashant.

382, The only evidence that has come on record is that-A-5 was
‘ down loading certain circuits from the internet, There is no-evidence
‘to-show that accused had saved any material in the said hard disc
that would have Implicated him in the offence. In the absence of
avidence to that éffec%: and in view of the fact that this court has
comeé to ‘conclusion that accused was not invoived in the offences
alleged a;;a'i'nst him, it cannot be ‘held that the hard disc was
remaved from the cénmﬁuter to destroy any evidence. Point is,

accordingly, decided in the negative.

383. Point no.8:- It is case of prosecution that the accused in
furtherance of their conspiracy and with intention to strike terror in

the minds of people that viewers, organizers and participants and
[ .
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Narakasur vadh effigy competition breught materials. for making
improvised explosives. devices from different sources, assembied
said EEEDS, discussed about the action to be taken against the
Goyernment. of State of Goa by mean of éri;minaft force and
thereby have. waged a wa';' against the Government of State of
Goa. For the reasons discussed herein above on the points 1 to 5,
the prosecution h‘as.fa‘j!ed to prove that accused in furtherance of

the conspiracy had made explosives.

384, Assuming_;;for the sake arguments that accused had made
these explosives; the question will be whether mak“ing of such
.explo,si,&e;s: and causing its explosion, for ’the alleg&ﬂ conspiracy
would amount to-waging war agémst the Gevernment of the State
of Goa, P'I':{S_hﬁ; Santosh Dessai is the complainant. He has lodged
the _r;omp‘laint at Exh.400. In the complaint he has made. following
statement:

Further from the visit to the crime scene;.the

_ damage caused by the blast to the Eterno Scooter
and the explosive material found at the spot and
the materlals found in the possession of the two
injured persons it is' clear that both the accused
criminally conspired and they were carrying
explgsives for subversive éc'tivitieg to sabotage the
Narkasur effigy -competition near Municipal
Building, Margao on the eve of Diwali Festival so
as to strike terror in the minds of general public
and to cause loss of human [ife and property,
resulting In communal disharmony, They were
possessi-ng explosives for waging war against
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Indian Union and caused explosion with intent
endanger human life and property.

385. He has further testified that from his observations "he had
concluded that the two accused had criminally conspired to
sabotage the Narakasur effigy competition near Municipal Bu.ildingf
Margac on the even of Diwali festival so as to strike tervor 'én the
minds of general public and to cause loss of human life and
property resulting i_!;L comimunal disharmony and that they were
possessing explosives for waging war against t%e In'd'ian&um.on- and

cause explosion with intent to endanger hurnan life and property,

386, The entire evidence discussed herein above 'dis;cloé'es that
accorting to the prosecution the entire, -e‘llideaxfour of the alleged
conspiracy between the a#éused, was to stop the Narakasur effiay
vadh competition. 1t is also on record that according to the
members‘f of Sanatan Sanstha such competition was 'QiVi_ng
unnecessary importance to Narakasur who ,ac-:corjdi'ng to their belief
was a demon and that in the competition i.mpdrtan.cé should be
given to Lord Krishna instead of the demon Narakasur The
evidence is also to the effect that the members of Sanatan Sanstha
were protesting during these comnpetitions holding of Narakasur

‘effigy vadh competition.

387. There is absolutely ho evidence to even prima facie: suggést
that the intention of the Sanstha or its members was to overcome

the armed oF other personnel deployed by the Government and to
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attain a cqmmandin;; position by which, terms could be dictated to
the Government. Only if there was éviderice to that effect, section
121-A of IPC for the offence of waging war would have been

attractaed.

388. Shri Faria, learhied Special PP has relied on. the decision in

the cases of State (N.C.T. of Delhi) V/s. Navjot Sandhu @

Afsan Guru (AIR 2005 SC 3820) and Mohammed Ajmal

Mohammad Amir Kasab @ Abu Mujahid V/s. State of

Maharashira (AIR 2012 SC 3565) to contend that the act of

the cussed amounts to.waging war against India. In the cése of

Navjot Sandhu @ Afsan Guru (_s‘up_r_a:),, the Hon'ble Supreme

Court has discussed the term 'waging war against the Government
of India or State”, The Hon'hle:Supreme Court “has after discussing

various decisions held that the most impoitant _f,actor‘tﬁai_: decides
whether the act amounts to waging war is the intention or purpose -
behind the defiance or rising against the Government. The Hon'ble

Supreme-Court has observed as under:- | |

*Thé: moment it is found that the object sought
to he a-tl:éined is of general public nature or has a
political hue, the offensive violent acts targeted
against armed forces and public officials should not
be branded as acts of waging war. The expression
‘wag‘ing war' should not be stretched too far to-hold
that all the acts of disrupting public order 'arz_d peace
irrespective of their magnitude and repercussions
could be reckoned as acté of waging war against the
Government. A balanced and realistic approach is

[
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- called for in construing the expression ‘waging war’

irrespective of how it was viewed in the long past. As

‘organized movement attended with violence and

attacks against the. public officials and armed forces
while agitating for the repeal of an unpopular law or
for preventing burdensome taxes were. viewed as acts

of kreason in the form of levying war. We dounbt

whether such construction is in tune with the modern

day perspectivés and standards. Another gspect on

which a clarification is called for is In regard to the
observation made in the old ‘decisions that “neither
the nurnber engaged nor the force employed, nor the
species of weapons with which they may be armed” is
really material to prove the offence of levying/waging
war.. This was said by Lord President Hope in R. v.

‘Hardie in 1820 and the same statement finds its echo

in many other English cases and In the case of
Managlal Radha Krishan v. Emperor {(AIR 1946 Nag
173). But, in our view, these are not irrelevarit facts.
They will certainly heip-the Court in forming an idea
whether the intention and design to wage war against

the. established Government exists or the offence falls

short of it. For instance, the fire power of the

devastating potentia} of the arms and ‘explosives that

may be called by a group of persons-may be large or,
simall, as in the present case, and the scale of
violence that foliows may a times become useful

indicators of the nature and dimension of the action

resorted to. These, coupled with the other facts, may

give rise to an inference of waging war.

389. This was a case in which the accused had attacked the

parflament House complex. The Hon’ble Supreme Court held that

B
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the target chosen was the. Parliament, a symbol of sovereignty of
theé Indian Republic, comprised of people's | representatives,

supreme law making body, steering the destinies of vast multitude

of Indian people. Considering the facts of that case the Hon'ble

‘Supreme Court held. that:the acts amounted to waging _war'ag,ainz;t

the Government of India.

390. In the case of Mohammed Ajmal Mohammad Amir Kasab
@ Abu Mujahid (supra) the accused was a Pakistani National . He
along with others had- killed large number of people-and the attack
was aimed at India and Indians. The. Hq’n"%]e Supreme Court
found that the conspiracy in furtherance of which the attack was
made was, Er_;}‘,er alia, to hit at India; to hit at its financial centie; to
try to give rise_to communal tensions and create internal strife and
insué‘ge‘nt;y;_ to demand that Indian should withdraw from Kashmir
and to dictate its relations with other countries. Considering the
above factors, the Hon'ble Supreme Court. held that this. was
nathing but in t‘iﬁe- like manner and by like means as the foreign
enemy would do. In the facts of that case the Hon'ble Supreme

Court held thatfthef‘at:cused had waged war against India.

391. Oh.the other hand, Ld. Advocate Shri Punalekar replied on
the decision in the case of Javed @ Java Ahmed Mohammed
Abbar Bhatt and Ors. V/s. The State of Maharashtra (2007

Cri.L.J. 1386) and submitted that the alleged acts of the accused

does not amount to waging war. In the said case, it was alleged

1.
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that the accused had collected men, arms and ammunition without

licence with intention of indulging in or being prepared to wage war

Y against Government of India, The Hon'ble high Court of Bombay

! after cansidering the decisions in the case of Navjot Sandhu
{(supra) held that to_establish an .offence: under section 122 of TPC,
it was incumbent on the prosecufion to Di‘?‘:}ve that the collection of
men, arms and af;’imuniticin was for no othér purpose but to
prepare to wage war against the Government of India. The Hon'ble
High Court also held that the term ‘waging war’ must be
understood in a different context in the present day scenario and

not Intérpreted as done earlierin the géneral sense.

392. For the reasons discussed herein above, according to the
prosecution the intention of the accused was only to st__o‘p‘ the
-competition ‘of Narakasur vadh effigy by usg of force and. violence.
The intention did not 'golta'eyoncﬁ; that. Neither the allegations made
rzof the evidence on record even suggest that there was. any
intention in the minds of the accused or that they have conspired
to chalienge the authority of the government or to overawe the
Government of the State by use of farce of viglence. An important
ingredient of waging war against the State -Gov;amn‘;_ent is
th'erﬂfcre'missing. It, therefore, cannot be held that accused had
waged a war or had attempted to wage a war’ or had prepared-to
wage war against the Government of the Stéte of Goa or
Governiment of India. Pointis, agcordingly, decided in the negative.

?\ i
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393, Peint nos.7 and 8 - It is the case of the prosecution that

of 15.9.2009 accused no.4 Vinayak had forged two application
'forms of Prepaid Vodafone SIM Cards, had used the said forged
forms as genuine and had made Shri Mohammad Jaffar/Pw37 to

deliver to him the SIM cards of Vodafone.

394. Shri Mohammad Pw37 has testified that he runs a gift items
'shop in Ponda t,"n‘a,r‘ket;A that he also sells mobiles with vouchers,
recharge vouchers etc; that-on 15.10.09, eve of Diwali, at-around
30.30 hours when there. were many ci.xstomers in his shop one
person earlier known to him .approached him; that sald person
asked “for a life. time SIM card of vcsclfafonez comparty; that he
produced a voter's identity card and a coloured photograph; that
they were of a lady; that I;e informed said person that he could not
issue SIM .card to the accused on the basis of said 1D proof of
another person; that accused Insisted that said ID card and
photograph were of his. cousin; and. that he wanted to SIM card
for his said cousin; and that since he knew the accused he issued

the SIM card to the accused.

395. He has fuither testified fhgt‘ he is aware of Moreshwar Kamat
Medical Storés situated at Ponda; that he had visited said medical
store on sorne occasions; that he had occasions to see said person
with Moreshwar Kamat and so h‘é’v had accepted the ap#ti;atien form
along with 1D préo_F; that he then handed over the same to Reshmaf

Borkar to complete the formalities and thereafter the distributor

-
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Parodkar marketing collected sajd form. During the investigation
bolice.had also attached copy of the register in which the sale of
SIM card bearing Nno.9823771301 has bean recorded. He has
identified Exh. 154 colly as said application form. He has also
stated that police had told Him that name of sald person is Yogesh

Natk.

.39:6. In support of said case prosecution has then exarmined
Amirin /Pw35. She has testified that she had done her voting card
in the year 2008, that it always remains in her custody ‘or ;:u.c;tbdy-
of her mother. She was shown the photographis  affixed on the
application form Exh. 154 colly and also on the ‘efection ID card. |
She has also denied the photographis and signatures on the said
appiicati,on forms Exh. 154 colly as hers. She has also denied that'i
the identity | card produced along with said applications forms -
-belongs to her. Then at Exh. 155 she hé,s produced her election 1D

card,

397. Ms. Prashanti Naik/Pw36 works for Parodkar Marketing. She
has testified that her work involves taking the prepaid app!icaﬁons
forms of Vodafone company filed by retallers, check the forms and
submit it to- Soft Age Company authorised to -collect  these
application fo%s on behalf of Vodafone; that the application forms
are directly submitted to her and moeney is given to the owner; that
she is reqguired to check all the forms, find out whether there is

proper identity proof, pho-tograph, and then sign. the forms;_that
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sometime in December 2009 some police had calied her to Margao
police station ‘and had shown her a. prepaid appiiﬁaticn fsrm' in;
original of Vq_d'afcnefor‘num'ber 9823974202; that-she had verified
said a;,:i_plication- forrm; that‘ it was procgssed by her by affixing t',h_,_e
stamp; that she has found the photograph on the prepaid
application form and election ID card were of the same persons-and

shie had identified Exh. 154 colly as said form.

398. There are two application forms produced at Exh. 154 colly.
One s dated 20.10.2009 and the other one dated '15,10.:1}9. The.
second form dated 15,10.09 was submitted to Classic Enterprises
and bears sigﬁatt;re of Reshma Borkar. Shri Mohammad Pw37 5'1;:19
identified signature of said Reshma at point X. The application form
is required to be signed by customer giving E; dedaration. Similarly,
the retailer as well as the d_is"tr'ibutéirs are required to sign certain
declarations. The declaration required to b;a signed by the retailer
reads as under;- | o

ST confirm that the applicant has signed the
form and documents attached in my presence and
the photo aﬁixed in this form is of the applicant. 1
have verified the documents with their respective
originals and certify the-same to be true.”

399, The application is alsc required to contain & photograph and
" proofs of identity. In this case proof of identity produced is the

~

voting card.

400. The distributor is required to give the following declaration:-
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* confirm that all necessary documents are in
order including the signatures on the self attested
bhoto match with thé signature on the application
form and photo on the form matches with the one
on the photo ID document. Subsequent to the
above, the same has been processed for
activation.”

401. On behalf of Classic Enterprises, Reshma Borkar has given a

deciaration that the applicant has signed the form. and the

documents attached in her presence. She has further declared that

the ph‘uto. -affixed in the épp}icatio‘n is of the applicant. Shri

Mohammad Pw37 has %estiﬁé& that said Reshma was his \emplc:-yae.

The prosecution has not examined said Reshma. She was a

material witness since she has declared that  the applicant had

signed the application form in front of her and that photograph

affixed to the application is of the appfic‘:ént.’ In view of said

dectaration it is ¢léar that the person whose photographs appears in

application form had appeared before said',R.eshma, had signed the

application form before her and on!v-fthéreafte}'* she had processed

the same. Shri Chiandru/Pw122 has confirnied that following o’f'_i:hé;

procedure above is mandatory as per the policy of the company.
"% The prosecution,- how.evegigiammed only Mohammad wha is the

owner of the business.

402. Shri Rudresh Parodkar/Pw38 is the dealer for Vodafone. He.
has testified that a customer seeking @ Vodafone connection has to

submit his photoaraphs and identity procf of residence along with
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details to be filled in the form, the retailer has. to-verify these

records with the originals and submit’ the application forms along
wthe

4. with proof of ID to be persons employed: by him for collection’ of

the:forms along with the cast of the vouchers. He has identified the
two application forms at Exh. 154 colly as those received by fzim
fram Abbas cellular and Classic Enterprises. He has: also identified
the signatures of the employee. of Abbas Cellular béiow the s’tamfp-
on the first form and that of employee of .C_E'a_s's_ic:en‘térp'rise.» below

its stamp in the second column.

403. In his cross examination he has stated that he had found
variance I the photographs appearing in the forms and those in

proof of idedtity.

40.4-. Against his said statement there is a declaration given by the
retailer that tha photographs ‘are of the applicant and the
photographs on the proof of identity is also of said applicant. In his
testimony hé has stated that he was informed by police that the
actcused had used the SIM card purchased in the bomb biast by

giving the name and.identity proof of a different persen.

405. The witnéss has admitted that after the forms are submitted
he has_{o verify the application and identity proof. He, however, had
never raised any objection with respect to these application and the
proof of identity. It is obvious that only after he was informed that

these forms were used by one of the accused, he found that there
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tographs on the application ang that

in the identity eards. Hig testimony js, therefore, not rellable,

on 15,1009, He has .Ea,wewei; Produced a register Exh.158 that
shows. that tha SIM card was sold on 16.10.99, The discrepancy
has not been explaineg. As submitted by Shri Punalekar, shouig this

be & Fﬁa'nipd}atibﬁj' Ther, benefit should go to the accused,

408. It is alke not case of the Prosecution that the application

forms were brought duiy signad by the persorn WPO had approached .
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Mohammad/Pw37. The signatures were made in his presence. Ti'ze,
handwriting of either A-3/Vinay or A-4/Vinayak was not compared
with said signatures.. No expert has been exam:inedm to prove that

thése are signatures in-the handwriting of one of these. accused.

409, An identification parade was then conducted by Shri
Lavinson/Pw102. He has testified that in the. identification parade
Shri Mohammad Rafique identified A-3/Vinay as the person who.

had approached him for the purchase of the card,

410. Shri Mohammad/Pw37 had identified A-3 Vinay as the person
who had appmached him for purchase of the SIM card. He in his
cross examination, however, has stat:ed that police had approached
hifm for unvestlgation had told him that the person who had
approach&d him was Yogesh Naik. Yogesh Nailk Js. the deceased
accused no.2. Charge: has been framed against accused Vinayak
Patil ';.pzieT A-4 -for:-:makihg‘%ﬁm. to deliver the SIM card forging the
two applicatior forms and using them as genuing. The evidence led
howaver is against accused no.3. Charge, therefore, has not been
proved against A-4 Vinayak and. no charge was framed against A-3/
vinay of forging said documents or cheating ﬁchammad or using
the forged .dccUments as genuine. The prosecution has therefore
failed to prove the charges aéainst“ either of the accused with

respect to the form submitted to Mohammad/Pw37.

© 411. The second form at Exh. 154 colly was submitted to Abbas
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Cellular. Both these forms were produced by one Shri Bhuvanesh
Pratap Singh, Chief executive Officer of 5.R. Vodafone Company.
The forms were attached in the presence of Shri Mahesh/Pw40. He
has testified that the three application forms produced by him were
attached under panchanama Exh.165; that these application forms
were marked Exh. 133 colly two of which were later marked as
Exh., 154 t:cESy.,' His ‘testimony is not disputed. The prosecution,
however, has not examined any person who. had accepted said form

nor has ‘identified any of the accused as the person who had

‘approached said Abbas Cellular to purchase the SIM card. The

pro,secmiéﬁ has, therefore, falled to connect any of the accused to
said form. The prosecution has not made any attempt to find out
whether the Election Commission had really issued the identity
cards-to the person in whose favour they were issued or in case
they are fake from, where they have ;;s:}_m'e;' Further; although
Amrin/Pw35 has denied the photographs on said ID card as hers no
efforts Have been mads t';:i confirm that the said photograph is hers

nor any efforts are made to find out the person whose photo the

ID card bears. There are thus many loop holes: in the evidence .of

the prosecution. Point nos. 7 and 8 are, accordingly, decided in the

negative,

412. Point no.9:- Charges have been framed against accused
nos. 1 and 2 for purchasing SIM cards on fake and forged
documents in the name of Amrin Sauji and Ms. Sonia Gaonkar from

M.S. Abbas Celiular and from Gonsalves Tours and Travels, Vasco,
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respectively. And thereafter additional charges have been framed
against A-4 Vinayak for having forged the two applications forms
of prepaid Vodafoné SIM cads. To prové this point prosecution has
examined Shri Bharat Kumar/Pw29, Shri Kantilal/Pw30, ‘Shri
Aspak/Pw42, Ms. Winnie Pw45, Ms. Sen{é;ijs"f', Shri Mohindra

Singh/ PwO4 and Shri Levinsan/Pw102.

413. S‘Hri%B'harat Kumar/Pw29 has testified that he was working’ for

Shri Kantilal from Margao; that on 15.10.09 he was in the shop of

Kantilal during lurich break; that one person came to his shop and

asked for SIM card of Vodafone; that he gave Vodafone Sim card "

for ¥49/- to said person; that he had checkéd.'thé documents such

as ration c:ard/hcence of said person and voters 1D card that said

'ID card was of a girl; that said person- toid hiri that. it was of

his sister that he (.th.e_- witness} filled up the application form,
_ob’ta_ined the signatures of said person at four places i.e on the
photograph, two o the form and ‘one on the photocopy of

voter's ID card; that he: kept the application form and the photo

copy of voter's ID card in his custody -and later handed over the

application form with proof of ID card to the service provider. He

has then zdentd‘“ ed A-4/ Vinayak as said person who had come to
the shop on 15.10.09 and had asked for sec:end hand mobile

handset of Nokia and SIM card of Vodafone and had

purchased the handset from him for ¥900/- and SIM card for.

%49/-. He has also identified signatures of A-4/Vinayak on the

,S:iné.'h..
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" application form at @1, Q2 , Q3 and on the voter's 1D card at Q4.

414, In his cross examination, he has stated that one police officer
had met himv in connection with sale of second hand mobile
handsets; that Kantilal had contacted him at his nativé p:i,ace'i'n
connection with the same; that thereaftec he was kaken to Margao
town police station; that he identified said second hand mobile.
handset shown to him as that sold by him to A-4/Vinayak; that
there is no record available in the shop of the application form; that
he had signed on the rubber stamp of the shbp at point B; that he.
had sold SIM cards c;w the basis of ID proof and photo. to other
persons daiming to be close relations of the persons in the

photograph.

' 415. He has admitted in his cross. examination that the person

submitting the identify proof has to sign the same and the.

application form; and that police had asked him how he had taken
signature Of another person on the application ‘form and voter's
card. He has:then denied the suggestion that he was intimidated by
police, that he was dealing with sale of mobile handsets and sé_.li_ing
to third parties without Tdentity proof and that on account of said
intimidation he had identified A-4 Patil in the IT parade, It was also
suggested to him that he was called to Ponda PS with several blank
application forms and got them filled up and signed under
intimidation. He has denied that suggestion. In his further cross

examination he has stated that he can remember customers who

T
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make purchases frcim him; that he can remember the features of
the person who visits his shop once and makes purchasérs; that on
an average 20 to 30 persons visit his shop for purchases; that he
will be in a position to identify those persons as those 2,0 to 30 whb
have ‘made’ purchases; that. he would be in a position to Iidentify
police officer who recorded his statement; and that he identified A~
4 Patil from amongst the six persons in the parade.

416. As submitted by Shri Punalekar t'hAis‘, witniess has exhibited.
extraordinary- ,mémc,)ry. Withess claims. thalt: he cah’ident'ify all his
customers whio make purchases from him. He also has categorically
stated that, on 15.10.2009 during the lunch break A-4 had
approached him. and had purchased the handsets and SIM card

-after signing the application form before him.

417. The witness has sfated that during the identification parade in
all there were. six persons in'-the.fljaréde. The parade was. conducted
by.‘Shri Levin'sonlﬁw-i-ﬁﬁz. He has'téstiﬁed that as p‘é:r".the, request he
had conducted the parade in which said witness Bharat Kumar had
identified A-4. Hfr:a: has categorically testified that during the
identification parade he had arranged six du mmies; that A-4/
Vinayak was placed between durmnmies 1 and 2. Thus, in all, there
were seven persons standing in'the paradeg and not six as stated by
the vx;Ttness, The witness who exhibits a sharp memory, of
remembering a person once seen cannot be expected to make the

mistake of number of dummies that were-standing in the parade.

™
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The witness appears to be artificlal. The Hon'ble Supreme Court iy
the case of Kishen Singh and ors. V/s. State of Punjak (AIR
1883 5C 748) has observed that when the evidence given by the
witness is’ too good .to be trug and contains an elerr;ent of

artificiality; it is ndt reliable.

418. Shri Kantilal/Pw30 has testified that he deals in business of
sale of old and new mobile handsets; that riormally a person
requiring 2 SIM card has to fill an application form and subrnit
proof of identity and a photograph; that identity .proof could be a
fation card or voteir's identity. card or a driving ficence; that on
15.10.2009 that Dungur Singh had opened his shop; that Pw29
Bharat E{uma-i'i- and Dungur reported to him that they -had sold one
SIM card of Vodafone, Qne\l;second hand mobile and @ new mobile;
that on 26.10.09 'heinform:ed ‘the police upon i'nquilf"ies that Bharat
Kumar Pw29 had sold a SIM card; that by that time Bharat Kumar.
had gone to Rajasthan; that he brought back Bharat Kumar and
produced him before the Margao police; afid that they always put

@ rubber stamp of"ffheéhop on the application forms for SIM cards.

419, In his cross examination he has admitted that police had
disclosed to him that theéy are investigating Margao bomb blast
case; that he had stated to the police in his statement that on
verifying his SIM card book he had informed police that one SIM of
vodafone was solci on 15.10.09 bearing no.9158466548; that he

had produced the SIM card book before the police; that police had
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taken custody of said book; that he does not know what pelice did
with said book; that he has a book documenting number of SIM.
cards sold in the last-10 and 15 days and he.can prgdisge'the same.
Tt as thén suggested to him that since palice had threatened hir to -
implicate in this case and therefore he had deposed falsely. He has
admitted that he was g;;ing regularly to Margao town palice station

from 26.10.09.

420. A careful perusal of the testimony of this witness shows that
police had 'seized a register maintained by the witness with respect
to the sale of SIM cards. Witness has also categorically stated that
police had taken custody m‘-‘ the same. Police, however, did not
produce the said register which was an i,m,ﬁartant piece of
evidence. This withess otherwise had not persponally sold' the
handsets or SIM. c-ard'.s.'tc. accused, no.4. The application form which
allegedly was signed by A4 is at Exh. 133 colly. It shows that it
is: dated 15.10.09 and is with respect to number 9158066548, as
di9cussed herein above said form also contains declarations given
by the customer; retailer and distributers These declarations are as
reproduced. earlier. The declaration by the retailer in this form is
signed by one Jagdish Mahavir who has declared that he has
confirmed that applicant had signed the form and the documents
attached in his pregence and that photo affixed In this form is of
the applicant and that he has verified the documents with their
respective originals and certify the same to be true. ?rgsecutioa

. has not examined this person Jagdish Mahavir who has signed as
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the retailer. Prosecution has aiso not explained how said Jagdish
Mahavir had signed said dedaration as retailer when according to
prosecution "the SIM card was sold by Bharat Kumar/Pw29 and
owner of the business Is Shri Kankilal/Pw30. It is also pertinent to
note that prosecution has suppressed from the court an important
piece of evidence, namely, the register in which the details of -the
sale of the SIM card were recorded. Shri Kantilal/Pw30 was directed
 to produce register in which such records are maintained. Inspite
of direction from the court, the witness did not produce said
register. This raises a serious doubt on the testimony of Shri Bharat
Kumar/Pw29, Shri Kantilal/Pw30 as well as theé case of the

prosecution.

421. Shri Ashraf/Pw42 is dealer in Idea Celiular prepaid SIM cards
running his business frorm Vasco. Hehas testified that on 15.10.09
at around 10.30 hours one pérson came to his shop and -asked for

prepaid SIM card of Idea Cellular; that he purchased SIM card

worth B50/- that before issuing the card to sald person he had
asked for photo identity proof that he gave photagraph of a femaie
ré};d; cop*,%' of voter's identity card disclosing that it was of his wife,
namely, Sonia; that said ;‘j‘ﬁi‘SQn filled up the details in the.
application form, signed it himself, across the photograph and also
on the voter's jdentitf card; that thereafter he got the said SIM
card activated. He has further testified that earller Gl 2009 they

used to issue prepaid vouchers to the customers on behalf of
) N .




206 Spacial Case (NIAINo,1/2013
another closely related to them on proof of identity; that since
pomb blast they have discontinued the system and that in the
identification. parade.on 26.11.08 he had ldentified the persch A~4/
Vinayak as the ene who had purchased the prepaid SIM card in the

name purportedly of his wife, Sonia.

422, In'his cross: examination he has stated that he did not make
aﬁy-- entry in the- register recording .’chej! sale of prepaid SIM card;
that there were other persons coming to his shop during that time;
that he does not know If any person had come along with A-4 on
that day; that he does not recall if accused had come alone or
accompanied by -anyone or had walked to his shop or had come on
a 2-wheeler or 4~vsfheel_er; that hé_'l-;écl not seen the original vote;‘s
10y cared since it was not ..pr_;ﬁduced ,t;'eforje him;. thatfhe: had sig nred
some records at Margao Town police station but he.does not recall
the- details; that police had told him thet issuing. prepaid SIM card.
without the actual person coming for purchase and without p;mqf-ef
identity was not proper; that he had signed the appiication form by
putting the rubber stamp of his Shqp- that he had signed it in
English but he does not remember whether tif was 2 full signature

or his initials.

473. He has admitted in his cross examination that he does not
know the details of theé customers who had purchased SIM cardsf
hetween 15.10.09 and 5.11.09, the type of prepaid 'veuc:béi‘s

purchased by them or their numbers; that he had given the

n
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number of prepaid SIM card voucher p;urchased by _ﬁ-ée/\linayak to
the police while recording his statement on 5.11.09 since it was
saved in his handset while sending a message to the distributor to
activate the number. He has admitted that said éMS was not
available in his handset. He was aisal put a specific question how

he fixed the number given in his statement to the police as that of -

accused nod, when he had sold 2 or 3 prepaid SIM cards on that

day. In answer He has stated that he had contacted distribuifér

Isani from the police station, had ingquired with him the number

purchased in ‘the name of a female by a male and then gave the

nuniber to the police. He has then stated that he does not

- rermember if he had given a clue to Isani that police were looking

out for-a number sold in the name of a female Sonia. He has also
stated that he does not recall if he had disclogsed the names or
numbers of other purchases {:uri 15.10.09 to the police or if police
had asked him all these detzils. In }\jﬂs further cross examination
he has sated that he had not éeen A-4 any day after he saw him
on 15.10.09 ard then on 26.11.09. He has also stated that no
person was takan inslde :wi%h his: face cc;veredi with a mask when he

first came to the office of Deputy collector for ID Parade.

424. This witness although has sated that the accused had given

hirm application form with voter's identity card, the same is neither

produced nor he has identified his sigriature on any stich form. The
witness has' categorically stated that he purchases prepaid SIM

cards of ldeal Celiular from one Sameer Isani. in his cross
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examination he has stated that on that day he had sold 2 to 3
prepaid SIM -cards. When he was .asked ‘how he could send a
message for 5tt§%féti0n of the SIM cards sold allegedly to A-4-in the
name of Sonia without: giving her name and how he could fix the
number of the SIM card. In reply he has stated that from the
police station he had contacted Is:,ar{f and had inquired with. him the
r‘:.u‘rﬁb:er purchased in the name of female by & male, 1t is nowhere
on record that this withess had at a_ny:tima_communlcated-fte Isani
that a particular SIM card was sold by him . to a male in‘the name of
4 férnale. In that case it is surprising that Isani could tell him the
number of the SIM card when inquiry was made of a number of’
that SIM card which' was sold to a male in the na"me of a female.
The witness hgs admitted that he is required to obtain signature of
the applicant and get identity proot of the applicant and the
- gignature ‘_sﬁould be made in front of him, The witness has also
admitted that police _hrad made him aware of the above facts.
Although the witness has stated that it was their practice to seil
such -S5IM éérds,tq-any_perrson in the.name of their relative, no_snch.
practice is: pro,\zfed. The‘ witness has also stated that only on proof
of identity he was selling the SIM cards to the close relatives. If
that be the case the witness must have obtained some. progf of
identity from the person to whom he had sold the SIM card in the
name of Sonia. In that case his testimony that he had sold the SIM
card to A-4/Vinayak in the name of Sonia cannot be believed. it
should be remembered that this is a criminal triql in which strict

proof of a Ffact is required since the act of the accused is
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punishable with imprisonment. As suggested by Shri, Punalekar,

learned Advocate for the accused, it is possible that baving

L 12%  committed an illegality, out of the fear the witness has succumbed

“ ¥ to the pressure of the investigating agency. The cross examination

of the witness reveald that he does not.recall if accused had ¢come
éicne_ to his shop,or he had walked to his :shop or came in a 2-
w’hee!ér or 4-wheeler, or details of other customers that were
present in the shop or the purchases made by ._'o_t,h‘er customers. It
is rather surprising that he remembers details of only the accused
with dateé. The veracity of the te_stiﬁ“nqny of the witriess comes
upder-shadow of doubt, In that case, the testimony of the witness

without further proof or corroboration cannot be acted upon.

425, Ms. Wininie/Pw45 is the owner of an establishment Gonsalves
Tours and Travels run in Dourado, Building, Vasco. She has te,stified
that on 15.10.09 at arouhd 10 am she had come to the shop; that
one person in the age group of 25 to 30 years approached her
between 11.3{3'&)‘ 12 noon for:a prepaid SII\% card of Ided; that
said person showed her a copy of voter's identity card of a girl, that
she pasted photograph ore the application formi but she does 'nt)'t"'
remember whether she had obtalned the signature of the said
person on the application form and copy of voter's ID card; .i:hé;t'
after her husband returned to the shop she 'Handed over the
application form to he husband and later it was submitted to Isani

enterprises, She has then identified Exh.180colly as said form.

‘Tﬁ%ﬁ:\.‘w
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426. In her cross examination she has S'E\te:g that she s not in a
position to identify who has signed the signature Sonia; that she
does not recall if A-4/Vinayak had signed said application form or
any accompanying document. She has admitted that police had
pulled her up. for issuing prepaid voucher to -a gent who had
produced identity proof of a lady. It was-then.suggested to her that
police had threatened her to implicate her in a criminal ca_se:.for

issuih'g_‘pre'paid voucher to a gent in case she does nut'-,ideﬁtify A-4,

427, It is pertifent to nty_té“that this witness ‘does n{ot remember if
A-4fVinayak had signed said application or the proof of identity. It
is. also not proved that the signature on said application is forged
by A-4/Vinayak. The application Exh. 180 is admittedly signed by -
husband of the witness. The witness has identified his signature. As
discussed herein above there is a declaration as required given by
hirn that said form has been filled and signed in his presence by the -
applicant and matches with the given supporting document. Said
husband of the ;v-i,tness- has not been examined, thereby depriving
~ the accused of cross exarmining him. It’is also pertinent to note that
the prosecution has not made any efforts to identify the lady whose
photograph appears in this-application Exh. 180 colly as well as the
same lady whose photo- appears: in the application Exh.133 colly.
The prosecution has also not .sa'tiSf‘éﬁtc’rriiy explained how these
witnesses could identify A-4/Vinayak as the persﬁs'n who had
approached them for purchase of 5IM cards v(when the retailer

who has signed declaration In said form of having verified the
_ : N
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identity of thé applicant and the fact that the signature; were made
by the applicant in their presence. In the backgmﬁnd the
identification made by 'the.;witnesses- in the identification parade of
A-4 as 'the person who obtained the SIM cards by

misrepresentation looses significance.

428. Shri Mohinder Singh/PwS4 had examined the signatures

allegedly made by Sonia in the application form Exh.133 coily and

specimen handwriting of A-4/Vinayak. After examining the same he
has -opined that the questioned signatures stamped and marked
Q1-Q3 on Vodafone prepaid ‘appﬁfqa’tic}n form in the name of Sonia
Gaonkar Exh.133 as well s guestioned signature marked Q»i on
voter's identity card and the specimen writings of A-4/Vinayak
stamped and fmarked as S1 and S6 were written by one and the
same person. He has also given reasons for his opinfon; Normally,

there'should not be -any reason to reject his opinion.

429. The witness in his cross examination ho\;fever, has admitted
that the reasens for thé;‘,c;piniar‘a have not been signed by him. He
has also stated that it is general practice of thelaboratory that both
the exp-értsrr need not sign the reason and that it should be signed
by only oné of them. He has further admitted that opinion is not
wriifferi i first person. He has explained th_'ét_ it-is implicit in the

opirdon.

430. Further, in his cross examination the witness has admittéd

LS
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that he does not rule out the possibility that alphabet 'y in the
specimen writing Exh. 342 colly shows an upward incling or a tilt to
the right from the 90 signatures. He has admitted that the finish of
a!phabét 5" in Q1 to Q3 of Exh.133 colly is downwards whereas in
Q4 its finish is curved towards the right and in the 90 specimen
writings: Exi.. 342 colly the finish of alph'ab_ét ‘a’ in upwards and also
to the right. He has explained that this is poss%bie due to natural

variations.

431. The ‘aboveE Cross exam_i"ﬁaticn reveals that there are someg
variations in alphabet 'y" and 'a’ in the questioned handwriting and
the specimen handwriting, It is also pertinent to note that these
variations are clear and consistent in the alphabet ’a". It is alse
pertinesit to note that there is similarity in these strokes of alphabet
‘3 in all the 90specimen signatures; It appears to be little
urirealistic to have these identical variation in all the alphabets'a’ in
‘90 Sp;ecimeh signatures obtained from the accused. The witness
has also admitted that the reasons for opinion are not signed by
him. That would mean that he has 'ncn; compared the handwiiting.
In. addition to this, for the reasons discussed herein above, the
testimonies of the witnesses who ‘have obtained. the forms at
Exh.133 colly are not reliable. Once a doubt i‘s« raised on the
identity of the handwriting, this doubt should go in favour of the
accused. The prosecution has therefore, -failed to prove that
accused no.4 h;ad' purchased the SIM cards and mobile handsets

based on fake and follged documents. Point is, accordingly, decided

A
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in the negative.

432-. Shri -SureshfPWS4 is. a withess to j*:i-rsa explosives faund at
Sancoale site. He had taken the photmgraphs during the conducting
of panchanama. He had also handed over two GB cards to the

mveshgatmg agency. He: has identified the property found at

‘Sanceale site, Only attack on his testimony is that his Statement

was recorded more than two months after the mcrd‘ent There is no
serious dispute to his festimony. - Adv. Punalekar also does ‘not
dispute the identity of the property recovered at the site of

Sancoale.:

433 Shri Suresh/Pwés is the owner of the scooter used by A-27

'Yogesh and whrch was damaged In the blast at Margaa He' hag

stated that he had not seen &BNiﬂay at any time but had met

only’ A-4/Vinayak as he had come to meet deceased A~2/Yogesh,

His testnmeny IS also not r:halienged

434. Shri Vasudev/Pws7 Is the panch witness to the three mobde

handsets prodiiced by Laximikant claiming that they were used by

A-2fYogesh. Tt is onl Y suggested to him that he has falsely stated

that Laxmikant had told ‘them that said handsets belonged to

Yogesh. No cohnection of said mobiles has. been shown to the

crime allegedly committed by the accused.

435, Shri Abdul/Pw72 is the panch withess to the panchanama
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under which Dilip from Sanguem had handed over two mobile
handsets make TATA and Vodafonie. He has testified that DySP Naik
had verified IMEL numbers and disclosed to. them about the same
and it was recorded in the panchanama. He co;;!gj not recall the
IMEL number and the SIM card numbers. He has identified A-6 Dilip
as the person from whom these mobiles were attached. There is, -,
h-owe\ifer! :n;:i avidence ‘to show that these mobiles were in any way

conniected to the offence.

436. ‘Shri Naresh/Pw75 is the panch witness on whose. presence
Rajesh/Pw54 had Handed over the printed circuit boards to.DySP
Naik. They were attached under panchaniama. His testimony is not

disputed. |

437, Shri Jerry Ferfandes/Pw76 is the panch witness to the
_panchanamia under which a vehicle pearing no.MH-13-F-9901 was
attached. Statement made by accused at the time of attachment is
hit by baf creajted‘ by section 25 of Indian Evidence-Act as has been
heid by Hon'ble Supreme Court in the case.of Aghnoo Nagesia
V/s. State of Bihar (AIR 1966 SC 119) and is not admissible.
During the said pancha‘na'ﬁ'sa accused had also led t-hem‘-’éo Sanatan
Sansta Press w}{ich was found locked. Thirteen bocks were
attached under said panchanama. His testimony is also not

challenged.

438. Shri Anwar Sayed/PwB0 was panch witness to the

_."Z:é;ik'
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panchanama under which a mobile phone handed over by A-
5/Dhananjay was attached. He has identified the said handset ‘and
TSohke confirmed the panchanama. Accused has not c¢ross examined him

S }1; on-said panchanarmia,

439. Shri Ayres D'Souza/PwEs. is the panch witness to the.
h,andwritfng sample obtained of A-4 Vinayak. He has confirmed the

writings and identified hig signatures on the same;

440. A4 In his statement under section 313 had adm:tted that

police had obtameci hand writmgs from him on various papers.

441, Shri Mahendrafpwgﬁ ‘;I‘_s' the p‘hotographer who had taken
photographs during inquest panchanama and during the search of

Sanatan Sanstha ashram,

442, Shri Rajendra/i’w?l'isi the panch witness to the attachment of
six mabiles which were packed and sealed in his presence ,
A!though it is alleged that four mobiles were of A~3/\finay and two
of Vinayak Patil, these mobile sets were not recovered from them .
under panchanama. Admittediy,: thesé mobiles wera handed over
té Shri Naik, the investigation officer by Shri C.L. Patil, PI of Ponda
'D_Giifit;. station although the same were not recovered under

panchangma.

443. Shri Meran .5Shaikh/Pwi00. is the panch witness to the

Obsematidn CANCHAnS - T ..o
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shown a cement bench in the Shivaji Park at Farmagudi and told
‘that three persons were sitting on the bench discussing terrorist
activities and that these persons were A-2/Yogesh, A-3/Vinay and

A-4/Vinayak. Hi testimony has no evidentiary value.

444, Shri ,Pravin/?wi\ll had taken pihiotograp_hs of the scene of
offence at Margao site @nd he: has identified the photographs Exh.

216 colly. There is no:serious challenge to his testimony.

445, Shri Anil/Pw1i2 is an éxpert who had opined on the
exploéives: found at Margao. site and at Sancoale site. He has
deposed that these explosives are of Class 6 Division 3 in Schedule:
1 to Explosive Rules, 2008 and it is obligatory to: have licence for
manufacture, possession, sale and use of the same. Shri Punalekar

does not dispute the'same.

446, Shri 5. Vij'ayf&nf?wll? had taken custody of the accused on

25.2,2010 and had ‘carried-out certain - investigations.

447. Shii Ravi Gambir/Pw118 was DySp NIA in the year 2010. He
had conducted part of the investigations in which chargesheet was
filed by Shri . Vinayaj/Pw117. He has also obtained sanction for

prosecution from MHA Govt. of India.

448. Shri Devendra/Pw119 was DySP NIA in the year 2008. He
had assisted SP Vija'ya’n,'in conducting the investigations.

M
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449. 1n view of the discussion herein above, there is no need to go

into the evidence of all the above witnesses in detail.

450. In the cases of Khashaba Maruti Shelke V/s. State of

Maharashira (AIR 1973 SC 2474}, Mousam Singha Roy and

Ors. V/s. State of West Bengal (2003) 12 SCC 377), the

Hon'ble Supreme Court has held that ;-
In order o base the conviction of an accused on
circumstantiat evidence, the Court must be certain
that the circumstantial evidence is of such a
character as Is consistent only with the guilt of the
accused, The circumstances must show that- within
all reasonable probability, the impugned ack must
have been dorie by the atcused. If two inferences
are possible from the circumstantial evidence ~ione
pointing to the guilt of the accused and the other, -
also plausible, that the commission of the crime
was the act of someone else: the circumstantial
-evidence would not warrant -the coriviction of the
accused.

451. Re‘iyin‘g on the decisions of the Hon'ble Supreme Court, the

Hon'ble High Court of Rajasthan has -carved out following
propositions settled by Hon'ble Supreme Court in cases of
circumstantial evidence.

Iit cases where there is no direct evidence
and decision has to rest on circumstantial evidence,
such evidence must satisfy following tests:-

1.  The circumstances from which @n inference of
guilt is sought to: be drawn must be cogently and

TR PR T B S R
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2. Those circumstances should be of a definite
tendency unerringly pointirig towards the quile of
the accused.
3. The circumstances, taken cumulatively,
. should form a chain so corplete that there is no
escape from the conclusion that within all . human
probability the .c_r'ime was: committed by the
accused and none else; and ‘

4. The drcumstantial evidence in order to
- sustain conviction must be complete and incapable
of explanatiori on any other hypothesis than that of
the guilt of the accused and such evidence shotid
not only be consistent with the duilt of the accused
but should be inconsistént with his innocence.

452. The -prosecution has relied on twelve circumstances to
establish the guilt of the accused. For the reasons discussed herein
above, following probabilities arise:-

1. thé-y‘eracity' of FIR is seriously in doubt.

2. Facts stated in FIR appear to be manipulated with
ntention to rope in Sanatan Sanstha in-the offence.

3. An important Hink. with respect to manuf'ajcture‘sf
explosives by A-5/Dhananjay is missing.

4. The evidence raises a serious doubt on the case of
prosecution of A-3/Vinay and A-4 /Vinayak planting
a bomb.in the pick-up at Sancoale.

5. Identity of the plasti¢ boxes recovered at the
instance of A-3 and A-4 with atleged handwriting of
A-5/Dhananjay is not proved. -
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6. Identity to the explosives used in test blasts and the
explosives used at Margao and Saricoale sites is not
proved beyond reasonable doubts; and

7. The fact that the accused were in constant touch
with each other on 16.10.2009 is not proved by
cogent evidence. |

453. In view of the law seftled by Hon'ble Supreme Court’ with
respect to cases in which proof is based entirely on circumstantial
evidence and in view of -the probabilities expressed herein above,
‘the evidence Is not sufficient to hold accused guilty of the offences
alleged. Non obtaining of s’éhcti‘cn froem ,a,pi;;ro-priate authority under
Explosive Substances Act 1808, is also fatal to the prosecution with

respect to offences under that Act.

454, He"_nce, the following:-

ORDER
Accused nos. 3. to 6, 10 apnd 11 are acquitted of offence
punishable under sectiori 120B and 121 A of IPC, sections 16, 1B
and 23 of Unlawful Activities (Prevention) Act, 1867 and sections 3,

- % and 5 of Explosive Substarices, Act 1308,

Accused nod is acﬁu%tted of offences punishable under
sections 420, 468 and 471 of IPC and accused nos. 10 and 11 of
offance 'puriishabie'u'nde’r section 201 of IPC and-are hereby set at

:x ib&!‘t‘y’. ! | .
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The muddemal property shall be retained in view of pendency-

of further investigations with respect to accused nos. 7, Band 9.

The accused nos. 3 to 6, 10 and 11 sha_l"l exeéute personal
bonds for $15,000/- each with one surety each in the like amount
in terms of section 437-A of CrP.C. for appearing 'before the
Appellate/higher Caurt as and when such Court issues notice in .
respect of any Appeal or Petition filed against this Judgment which

shau remain in force for a period of six months
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