IN THE SPECIAL COURT FOR NIA CASES, ERNAKULAM, KERALA

Present:-

Sri.K.M.Balachandran, B.Com., LL.B., Judge, Special Court for NIA Cases, Ernakulam
Wednesday the 25™ day of November, 2015/4" Margaseersha, 1937.

SESSIONS CASE NO. 1/2011/NIJA
(R.C.No. 3/2010/NIA)

Complainant . Stare of Kerala represented by National

Investigation Agency, Emakulam.

By Adv. PG.Manu, Public Prosecutor, NIA

Nante of the Accused (1)

(2)

(3)

(4)

(5)

s

1]
iy

PA.Shaduly @ Haris, S/0. Abdul Karim,
Peediyakkal House, Nadakkal,

Erattupetta Village, Kottayam Dist., Kerala.
Abdul Rasik, S/0. Abdul Rahim,
Perakathusseri House, Nadakkal, Erattupetta
Village, Kottayam District, Kerala-686 124.
Ansar @ Ansar Nadvi, S/0. Abdul Rasak,
Perunthelil House, Kunjini Kara,
Kadungalioor village, Ernakulam, Kerala.
Nizamudeen @ Nizumon, S/0. Muhammed,
Jasmin Manzil, Panayikkulam Kara,
Alangadu village, Ernakulam District, Kerala.
Shammi @ Shammas, S/0. Jamal,
Arabazharthingal House, Vadakkekara,
Erartupetta Village, Kottayam Dist., Kerala.




(6) Shameer, S/0. Yousuf,
House No.XII/408. Karukappadath Putthan
Veettil, Eriyadu Village, Thrissur Dist., Kerala.
(7) Abdul Hakeem, S/0. Muhammed Igbal,
House No. XV/365, Kadakathakathu House,
Azheekodu Village, Eriyadu Panchayat,
Kondungalloor Taluk, Thrissur, Kerala.

(8) Nizar, S/0. Muhammed,

Mundikunnel House, Pooppara village,
Murikkumthotty Kara, Udumbanchola Taluk,
Idukki District, Kerala.

(9) Mohayudheenkutty @ Thaha,

S/0.Saidu Muhammed, Ulliyattu House,
Adivadu, Pallarimangalam Kara,
Pothanikkad Village, Kothamangalam Taluk,
Ermakulam District, Kerala.

(10) Muhammed Nissar, S/o. Umnmer,
Kattilparambil House, Vayalakkad,
Kurumaloor Village, Paravur Taluk,
Ernakulam District, Kerala.

(11) Ashkar, S/o. Muhammed Ali,

House No. XIII/131, [lamthuruthi House,
Azheekode village, Eriyadu Panchayat,
Kodungallur Taluk, Thrissur District, Kerala.

(12) Nissar @ Muhammed Nissar S/0. Abu,
House No. XV1/123, Ettuthenguparambﬂ (H),
Azheekode village, EnyadU\ /Panchayat
Kodungallur Taluk, Thnssuf District, Kerala.

- -»-..(JJ-—'-)



(13) Salih, S/0. Abdul Rasik, - (Split up being
found juvenile in conflict with law)
Puzhakkarayil House, Karakkad,
Nadakkal Kara, Erattupetta Village,
Kottayam District, Kerala.
(14) Hashim, S/o0. Ahamed Ashraf,
Madathil House, Panayikkulam Kara,
Alangadu village, Ernakulam District, Kerala.
(15) Riyas, S/o. C.PAliyar,
Chittethukudyil House,
near Thaikkavumpadiyil Juma Masjid,
Thrikkariyoor village,
Ayakkad Karayil, Ernakulam District, Kerala.
(16) Muhammed Naizam, S/o. Pareed Hamsa,
Kollamkudiyil House, Mudikkal Bhagam,
Palliparam Kara, Marampilli village,
Ernakulam District, Kerala.
(17)Nissar, S/o. Ibrahim,
Vettuvelil House, Uliyannoor, Kunjini Kara,

Kadungalloor village, Emmakulam District,

Kerala.
Al & A3 By Adv. VT.Reghunath
A2, A4, A5, A6,
A7, A8, All, By Adv. S.Shanavas
Al2, A15 & Al6
A9 By Adv. Issac Sunjay
Al10 & A17 By Adv. K.S.Madhusoodanan

Al4 By Adv. Issac Thomas



Charges

Plea of the accused

Finding of the Judge

Sentence or Order

: Offences Punishable under sections 120B,124A IPC

and Sections 10{a)(i), 10(a)(ii) and 13(1)(b) of
the Unlawful Activities (Prevention) Act.

: Not guilty.

1 1) Accused 1 to 5 have committed the offences

under section 120B IPC r/w section 124A IPC and
under sections 10(a)(il) and 13(1)(b) of the
Unlawful Actdvities (Prevention) Act and under
secdons 10(a)(ii) and 13(1){(b) of the Unlawful
Activities (Prevention) Act.

2) Accused 2 and 3 have committed the offence
under section 124A IPC.

3) Accused 1 and 2 have committed the offence
under section 10(a)(i) of Unlawful Activities
(Prevention) Act.

4) The prosecution has not succeeded in proving
guilt fastened on the accused 1, 4 and 5 under
section 124A IPC, the guilt fastened on the
accused 6 to 12 and 14 to 17 under section 10(a)
(i) of Unlawful Activities (Prevention) Act and
on 6% accused under secton 10{2)(i) of Unlawful

Activities (Prevention) Act.

1) . The 1** accused (PA.Shaduly) is sentenced to

'n‘.‘..

under_gpv-.__ gorous Imprisonment for a period of 3
.pay a fine of Rs.25,000/- in default

to- undergp ngorous Imprisonment for a period

years- and.

(“'.

of 6 mor,tths for the conviction under section
120B r/w 'section124A 1PC.



2) The 1% accused is further sentenced to
undergo Rigorous Imprisonment for a period of 7
years and to pay a fine of Rs.25,000/- in default
to undergo Rigorous Imprisonment for a period
of 8 months for the conviction under section
13(1)(b) of Unlawful Activities (Prevention) Act.

3) The 1% accused is further sentenced to
undergo Rigorous Imprisonment for a period of 2
years and to pay a fine of Rs.5,000/- in default to
undergo Rigorous Imprisonment for a period of
3 months for the conviction under section 10(a)
(11) of Unlawful Activities (Prevention) Act.

4) The 1% accused is further sentenced to
undergo Rigorous Imprisonment for a period of 2
years and to pay a fine of Rs.5,000/- in default to
undergo Rigorous Imprisonment for a period of 3
months for the conviction under section 10(a) (i)
of Unlawful Activities (Prevention) Act.

5) The 2™ accused (Abdul Rasik) is sentenced to
undergo Rigorous Imprisonment for a period of 3
years and to pay a fine of Rs.25,000/- in default
to undergo Rigorous Imprisonment for a period
of 6 months for the conviction under section
124A 1PC.

6) The 2™ accused is further sentenced to
undergo Rigorous Imprisonment for a period of 7
years and to pay a fine of Rs.25,000/- in default
to undergo Rigorous Imprisonment for a period
of 8 months for the conviction under section
13(1)(b) of Unlawful Activities (Prevention) Act.

7) The 2" accused is further sentenced to
undergo Rigorous Imprisonment for a period of 2
years and to pay a fine of Rs.5,000/- in default to
undergo Rigorous Imprisonment for a period of



3 months for the conviction under section 10(a)
(ii) of Unlawful Activities (Prevention) Act.

8) The 2™ accused is further sentenced to
undergo Rigorous Imprisonment for a period of 2
years and to pay a fine of Rs.5,000/- in default to
undergo Rigorous Imprisonment for a period of 3
months for the conviction under section 10(a)(i)
of Unlawful Activities (Prevention) Act.

9) The 3" accused (Ansar @ Ansar Nadvi) is
sentenced to undergo Rigorous Imprisonment for
a period of 3 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous
Imprisonment for a period of 6 months for the
conviction under section 124A IPC.

10) The 3™ accused is further sentenced to
undergo Rigorous Imprisonment for a period of 7
years and to pay a fine of Rs.25,000/- in default
to undergo Rigorous Imprisonment for a period
of 8 months for the conviction under section
13(1)(b) of Unlawful Activities (Prevention) Act.

11) The 34 accused is further sentenced to
undergo Rigorous Imprisonment for a period of 2
years and to pay a fine of Rs.5,000/- in default to
undergo Rigorous Imprisonment for a period of
3 months for the conviction under section 10(a)
(ii) of Unlawful Activities (Prevention) Act.

12) The 4% accused (Nizamudeen @ Nizumon) is
sentenced to undergo Rigorous Imprisonment for
a period of 3 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous
Imprisonmeritifor a period of 6 months for the
conviction under?3gction 120B r/w 124A IPC.
N, %
£ %
13) The 4% aé@ﬁged is further sentenced to
undergo Rigorous I?'rﬁprisonment for a period of 7




years and to pay a fine of Rs.25,000/- in default
to undergo Rigorous Imprisonment for a period
of 8 months for the conviction under section
13(1)(b) of Unlawful Activities (Prevention) Act.

14) The 4% accused is further sentenced to
undergo Rigorous Imprisonment for a period of 2
years and to pay a fine of Rs.5,000/- in default to
undergo Rigorous Imprisonment for a period of
3 monrths for the conviction under section 10(a)
(i) of Unlawful Activities (Prevention) Act.

15) The 5° accused (Shammi @ Shammas) is
sentenced to undergo Rigorous Imprisonment for
a period of 3 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous
Imprisonment for a period of 6 months for the
conviction under section 120B r/w 124A IPC.

16) The 5% accused is further sentenced to
undergo Rigorous Imprisonment for a period of 7
years and to pay a fine of Rs.25,000/- in default
to undergo Rigorous Imprisonment for a period
of 8 months for the conviction under section
13(1) (b) of Unlawful Activities (Prevention) Act.

17) The S™ accused is further sentenced to
undergo Rigorous Imprisonment for a period of 2
years and to pay a fine of Rs.5,000/- in default to
undergo Rigorous Imprisonment for a period of
3 months for the conviction under section 10(a)
(i) of Unlawful Activities (Prevention) Act.

18) The sentences shall run consecutively with
the result the accused 1 and 2 will have to
undergo substantive sentence of 14 years each
and the accused 3, 4 and 5 will have to undergo
a substantive sentence of 12 years each.



19) All the material objects exhibited in this case,
namely, MO1 series, MO2 series, MO3 series
MO4 series, MO5, MO6 series, MO7 series, MO8
to MO10 shall be kept along with the case
records.

20) Set off under section 428 Cr.PC. is allowed as
below :-

To 1" | The period from 15.08.2006 to 20.10.2006 |
Accused |and from 21.04.2014 to 30.11.20& |
To2™ |The period from 15.08.2006 to 20.10.2006

| Accused |and from 25.11.2015 to 30.11.2015.
ﬁgzm | The period from 15.08.2006 to 20.10.2006
and from 21.04.2014 to 30.11.2015.
To 4% |The period from 15.08.2006 o 20.10.50@
Accused |and from 20.05.2010 to 24.05.2010 and

from 25.11.2015 to 30.11.2015. |
To 5% |The period from 15.08.2006 to 20.10.2006
Accused |and f_rorn 25.11.2015 to 30.11.2015date.

Accused

21) The accused 6 to 12 and 14 to 17 are
acquitted under section 235(1) CrPC. with
respect to all charges levelled against them.
Their bail bonds are cancelled and they are set at

liberty.

22) The accused 2, 4 and 5 are acquitted with
respect to the charge under section 124A IPC.



DESCRIPTIQN OF THE ACCUSED

Sl No ' Name of Accused

Father‘s_ Name_

1.  PA.Shaduly @
|Haris (A1)

|

5. |Abdul Rasik (A2)

Abdul Karim

|

Occupaﬁo&

Service in
Private
company

Abdul Rahim,

Business

—

| Age

|

|

|

Residence

33 |Peediyakkal (H),
|Nadakkal,
Erattupetta
‘Vﬂlage, Kottayam |

36 |Perakathusseri
House, Nadakkal,
Erattupetta
Village, Kottayam

‘ 5 A Ansar @ Ansar
Nadvi (A3)

4., Nizamudeen

\Nizumon (A4)

|

@

Abdul Rasak

Muhammed

|
]

Business

Business

By Shammi
\ Shammas (A5)

@

'Jamﬂ

|

Running
computer
shop

|
|

|

34 Perunthelil House,
Kunjini Kara,
Kadungalloor

'village, Ernakulam |

Jasmin Manzil,
‘Panayikkulam
Kara,  Alangadu
\vﬂlage Ernakulam
District, Kerala

Ambazhathmgal
House,
Vadakkekara,
Erattupetta
Village, Kottayam

6. " Shameer (A6)

|

Yousuf

J

|

Clefk in
Orphanage

|

House No.XI1/408 |
Karukappadath
Putthan Veettil,
Eriyadu Village,
Thnssur

37

| Abdul Hakeem(A7)

o —

' 8. Nizar (A8)

Muhémmed
Igbal

\
\

Service in
Private
company

Muﬂa;uned

28 House No. XV/365
Kadakathakathu |
House, Azheekodu
'Village, Eriyadu ’
Panchayat,

' Kodungallur |

Taluk, Thrissur |

33— | MEI}E iku_r_ll'lgl



‘ Restaurant ’ House, Pooppara|
, village,
\ | Murikkumthotty
| Kara,
\ Udumbanchola
\ ‘ Taluk, Idukki

9 TMohayudheenkutty Saidu Trade man | 38 |Ulliyattu House,
| @ Thaha (A9) Muhammed in Technical Adivadu,
\ HS Pallarimangalam
| Kara, Pothanikkad |
Vlllage
' 'Kothamangalam
| Taluk Ernakulam |

Service in | 27 |Kattilparambil(H)
Private 'Vayalakkad,
company | Kurumaloor

\ Village, Paravur

Taluk Ernakulam '

11. Ashkar (A11) Muhammed A11 " Aluminium | 35 HouseNo X11/131

|‘ fabrication TNamthuruthi

| work | House,Azheekode |
| \village,  Eriyadu!
i 'Panchayat,

_ ‘ | Kodungallur

| ! Taluk, Thrissur

10. |Muhammed Nissar|Ummer
(A10)

| |

12. |Nissar @|Abu | Fisherman | 40 |HouseNo XV1/123
Muhammed Nissar \ | |Ettuthenguparamb
(A12) |l House, |

| Azheekode wllage

Eriyadu

‘ ' Panchayat,

|
|

'Kodungallur

I _ e _JIaluk Thns§ur

Al13 Salih, S/0. Abdul Rasik Split up being found juvenile in conflict with law

13. iH;shim (A14) ]Ahamed As_hraf Unemployed\ 26 (Madathll I—Iouse|
| . - .“«_-:'_H;‘_,:.\‘ | panaY].k](\JIam
! e et YRS | Kara, Alangadu
RS | village,Ernakulam
_— A
|Riyas (A15) _ CRAliyar . ‘:;Eﬁervice in | 31 |Chirtethukudyil
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House, near

l | Private |
company | \Thaikkavumpadi-
\ 'yil Juma Masjid,
| Thrikkariyoor
‘ Village, Ayakkad
| Karayﬂ Emakulam
15. Muhammed Pareed Hamsa Servicein = 29 Kollamkudiyil
‘Naizam (A16) Private ‘House, Mudikkal
company Bhagam,
Palliparam Kara
Marampilli
| village,Ernakulam |
16. |Nissar (A17) Ibrahim Nil ‘ 20 Vettuvelil House,
‘ Ullyarmoor
, Kunjini Kara,
Kadungalloor
| L village, Emnakulam
Date of
) o ‘ ; ‘ Release on | Commitment J
Occurrer_lce | Complaint Apprehension bail 3 Date of filing
15.08.2006j 15.08.2006 | Al - 15.08.2006 \ 20.10.2006 ‘ 30.12.2010
21.04.2014 |
) Ai— 15.08.2006 | 20.10. 2006
A3-15.08.2006  20.10.2006
I 21.04.2014 -
A4 - 15.08.2006 | 20.10.2006
20052010 | 24.05.2010 |
A5-15.08.2006 | 20.10.2006 |
A6 -06.10.2008 | 2&10.2008 | '
A7-06.10.2008 | 29.10.2008 | |
A8 - 14.10.2008 | 10.11.2008 |
| A9-21.10.2008 | 05.11.2008 |
o1 . A10 21.10. 2008 05.11.2008 | |
‘v | A11-21.10.2008 | 05.11.2008 |
/| A12-21.10.2008 | 05.11.2008
~ | A14-31.12.2008 T—_o9 01.2009 |
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| AI5-31.12.2008 | 09.01.2009
J A16-08.06.2009  11.06.2009
| A17 - 20.03.2011 | 23.03.2011 |

=5 ; S | e

| Service of |
Commence-| 1;ceof | Dateof |Sentence, .SOPYO°f J Explanation for |
it of trial Judgment = order Ay del
| e gment | for finding =
B on accused ) |

15.07.2014 | 02.06.2015 | 25.11.2015 30.11.2015}30.11.2015 -----

[

This Case coming on for final hearing before me on 16.11.2015 and upon
perusing the records of evidence and proceeding and upon duly considering the
same and after hearing the Public Prosecutor and Counsel for the accused, I do

adjudge and deliver the following :-

MENT

The Superintendent of Police, National Investigation Agency, New Delhi laid
final report before this Court alleging commission of offencens punishable under
section 120B and 124A IPC and Sections 10(a)(i), 10(a)(ii) and 13(1)(b) of the
Undawful Activities (Prevention) Act.

2.  There are altogether 17 accused in the Final Report. = Out of the
offences alleged all these 17 accused are c}?&rged %the offence under section
10(a)(ii) of the Unlawful Activities (PrEVenuon) Act bz T-he accused 1 to 5 are

‘-,l

alleged to have committed the offences under secnon 120B IPC and 124A IPC and
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under section 13(1)(b) of the Unlawful Activities (Prevention) Act. The accused 1,
2, 6 and 13 are alleged to have committed the offence punishable under section
10(a)(i) of the Unlawful Activities (Prevention) Act.

3. Now I may come to the prosecution allegations against the accused
which can be stated as below :- The accused 1 to 5 on or about August 2006
entered into a criminal conspiracy at Ernakulam and other places to do illegal act
of advocating, inciting and abetting unlawful activities for cession of Kashmir from
India and to bring hatred and contempt towards the Government of India and in
pursuance of the said criminal conspiracy the accused 1 to 5 organised a secret
meeting in Happy Auditorium at Panayikulam in Ernakulam District on 15.08.2006
which was attended by the accused 6 to 17, that the accused 1 to 5 brought books
and pamphlets containing anti national, seditious and inflammatory writings with
intent to bring hatred and contempt against Government of India, that the accused
2 to 4 addressed the audience and advocated for cession of Kashmir through Jihad
and for bringing back Muslim rule in India, stirring up communal feelings, that the
books and pamphlets brought by accused 1 to 5 to the said meeting were actually
publications of SIMI, a banned organisation, that the meeting of SIMI was thereby
convened with intent to cause disaffection towards the Government of India, to

conduct Jihad for cession of Kashmir from India and to bring back Muslim rule in

= N
g2

India by incitingl’c’b‘r_pmunal feelings and accused 1 to 5 thereby entered into a
criminal conspir.acyl"é'_bmnﬁrted, the act of sedition and advocated, abetted and

incited the commission of unlawful activities and thereby committed the offences
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punishable under section 120B and 124A IPC and under section 13(1)(b) of the
Unlawful Activities (Prevention) Act, that the accused 1 to 17 took part in the
meeting to SIMI, an association banned by Government of India, on 15.08.2006 in
Happy Auditorium, Panayikulam and thereby committed an offence under section
10(a)(i1) of the Unlawful Activities (Prevention) Act and that the accused 1, 2, 6
and 13 were members of SIM], an organisation banned by Government of India
and continued to be the members of said association as on 15.08.2006 and thereby
committed an offence punishable under section 10{a)(i) of Unlawful Activities
(Prevention) Act.

4. The accused persons were granted bail during crime stage. But Al and
A3 were in Gujarat Jail and were produced on Production Warrant on 21.04.2014
on which day they were sent to the jail on the request of Prosecution. Hence from
that date onwards they are treated as in Judicial custody in this case.

5. The accused persons appointed counsel of their own choice for
defending the case on their behalf.

6. On hearing the learned Public Prosecutor and the learned counsel for the
accused charges under sections 120B and 124A IPC, Sections 10(a)(ii) and 13(1)(b) of
the Unlawful Activities (Prevention) Act were framed against the accused 1 to 5, charge
under section 10(a)(ii) Unlawful Activities (Prevention) Act was framed against the
accused 6 to 17 and charge under section 10(a)(i) Unlawful Activl‘ties (Prevention) Act

_A-dﬂ

was framed against the accused 1, 2, 6&1@13 O_‘,, i ammg the cbarges the same were
“ i

s 52 ", .~\ 3 \
read over and explained to the accusedz I‘heyf "leaded not guﬂty of tthose charges and

claimed to be tried.
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7. In this context it is to be noted that at a later stage after the completion
of the prosecution evidence, it was noticed by me that as against the 1% accused
charge under section 10(a)(i) of the Unlawful Activities (Prevention) Act was not
framed. Hence the charge was amended and charge under the said offending
portion was framed against the 1™ accused, read over and explained to him and he
pleaded not guilty.

8. The charge was once again amended to add the allegation against the
accused 2 to 4 that they addressed the audience.

9. On the side of the prosecution PW1 to PW50 were examined and
Exhibits P1 to P213 were marked and MO1 to MO10 were identified.

10. On closing the prosecution evidence, the accused were questioned
individually with respect to the incriminating circumstances appearing against each
and every one of them. The denied all those circumstances.

11.  After conducting the questioning under section 313 CrPC., all the
accused filed separate statement as contemplated under section 313(4) Cr.PC.

12.  In his statement the 1* accused raised the following contentions :- The
1* accused is completely innocent of any of the allegations made in this case. He
has not commirtted any kind of offences as alleged against him and he is unaware of
the mciFlth in this case. The Police and the NIA have fabricated false oral and
docﬁm'éntafy"é;i@gnce against the accused. The 1* accused does not have any sort
of acquailr.zté%ice'v"/grifth any other accused except the 2™ accused in this case. The 2™

accused is thé.'huéband of the sister of the 1* accused. He had seen the accused 3

P
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to S for the first time when the accused 1 to 5 were together produced before the
Magistrate. He had seen the accused 6 to 7 for the first time when they appeared
in this court as co-accused. He had no acquaintance with PW1 and has seen him
for the first time when he had come to the witness box for giving evidence. The 1*
accused was not taken in custody on 15.08.2006 from the Happy Auditorium,
Panayikulam. On that day he had not gone to the said auditorium. He has no
knowledge about any meeting allegedly held in the said auditorium on 15.08.2006.
He had not participated in any such meeting. Shri. Remeez Raj, the brother of the
2" accused met with a road traffic accident and sustained grievous injury on his
brain. In connection with the treatment of the said Remeez Raj, himself and the 2™
accused came to Ernakulam on 15.08.2006. At that time they were apprehended
by the Police and the 1* accused was taken to the Dy.SP Office, Aluva. Thereafter
he had seen the 2™ accused only on the next day when they were taken for
production before the Magistrate. No books or pamphlets were recovered from the
possession of the 1% accused. The 1% accused has absolutely no connection with any
of the books or pamphlets produced in evidence by the prosecution. The
Binanipuram Police had indulged in a conspiracy with the other police personnels in
Kerala collected so many books like the books produced in court, created false
seizure mahazar, search list etc. and produced those books, pamphlets as if they
were recovered from the accused persons. The 1% accused has no connection with
any of the books or documents allegedly recovered from a room on an impression

that the 1% accused was in occupation of the said room. He has not resided in any
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such room. “Shakeer Azeem” alleged to have resided in the room is not at all
acquainted to the 1% accused. The documents in connection with the said Shakeer
Azeem have no connection with this accused. The Police have compelled the
official witnesses and independent witnesses to give statements against the accused
in Court as well as before the police in the course of creating false evidence. The 1*
accused has never worked in SIML He is not a sympathizer of such an
organisation. All the documents produced by the prosecution connecting the 1*
accused with SIMI are fabricated documents. Exhibit P12 and P98 documents are
falsely created by the Police antedating the same. To give sanctity to the incorrect
allegations made in this case, the Police had falsely made the 1* accused and some
other accused in some other cases alleged to have taken place in Kerala and other
places. All the searches alleged to have made in houses, places of occupation, book
shop, library etc. are falsely created evidence. The audio and video CDs produced
by the prosecution are also fabricated ones. The 17 accused had no opportunity to
hear the contents of any such audio or video CDs. The identification of the 1*
accused by the prosecution witnesses is also not correct.  When the 1% accused was
taken to the Court in police escort from the jail and was standing in the varandah of
the court, the officers in connection with the conducting of this litigation pointed
out him to the various wimesses and it is only on the said basis the witnesses have
deposed in court that they could identify the 1* accused. PWI1 was in the array of
the accused fr_gm the beginning itself. The police had influenced him and made

rl o

him to give Eihibit P1 complaint, the statement before the Magistrate etc. The
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prosecution has come to know that if there is no independent eye-witness it may not
be possible to prove the case and therefore PW1 was made an approver by
influencing him and in the course of creating false evidence against the accused.
The Hubli Sessions Court had conducted a trial against the 1* accused and some
other accused in similar offences and found them not guilty and acquitted them.

13. In his statement, the 2™ accused has raised the following contentions :-
The 2°¢ accused is completely innocent of the various allegations. He has been
made accused by the NIA and Police by creating false evidence. The 2™ accused
has absolutely no connection with SIMI prior to and after its ban. The 2™ accused
has got acquaintance with no other accused in this case except the 1* accused. The
1% accused is the brother of his wife. He had seen the accused 3 to 5 for the first
time when they together were taken to the Magistrate on 16.08.2006. He had seen
the accused 6 to 17 for the first time when they appeared in court as co-accused.
He has seen PW1 for the first time when he appeared before this court to give oral
evidence. He had not gone to Happy auditorium, Panayikulam on 15.08.2006 nor
he had attended any meeting therein nor was he taken in custody by the police from
such a place on such a day. He has absolutely no connection with any of the books,
pamphlets etc. which the prosecution alleges as recovered from him. Those are all
falsely collected documents to create false evidence against the 2" accused. On
30.11.2005 Remeez Raj, the younger brother of the 2" accused met with a road

traffic accident and sustained grievous injury on the brain. Thereafter, he was in

continuous treatment. Since fié‘b'_he'can}"é, paralytic partly, there was suggestion to




19
take ayurvedic treatment and hence he was admitted in Saburban hospital,
Palarivattoam wherein both Ayurvedic and Alopathy treatment were provided.
When the Remeez Raj was in the said hospital his father was undergoing treatment
for cardiac disease and at that time the entire responsibility for maintaining the
family was on his shoulder. On 15.08.2006 himself and the 1% accused had come
over to Emakulam. While they were returning, at Aluva, during the course of
vehicle inspection, the police had taken him custody and was taken to the CI office.
He had seen the 1% accused only on next day when they were taken to the
Magistrate. He had never resided in Kozhikode as alleged by the prosecution. He
has no acquaintance with PW4 and PWS5. He has seen them for the first time when
they were giving testimony in court. He had not resided in any building under the
ownership of PW4 and PW5 in the name of Atheek Rahman or in any other name.
He has no connection with the Nanma books. Exhibit P22(c) Reliance Telephone
bill was fabricated by the prosecution for the purpose of implicating the 2" accused.
The 2™ accused has never taken any membership in the Library in the Hira
Complex, Kozhikode. He had never gone to any such library nor had taken any
books therefrom. The photographs and videographs of the 2™ accused and other
accused were taken on 17.08.2006 and were aired through all the mediums.
Thereafter, the NIA officials have surmmoned the 2*¢ accused to the NIA office and
also took photographs and video-graphs, showing those photographs and video-
graphs instrpction were given to the witnesses to identify the 2™ accused and they

were asked to'depose against the 2™ accused.

i i gt
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14. In his statement the 3™ accused raised the following contentions :-
The 3™ accused is completely innocent of the allegations raised in this case. He has
not committed any of the offences alleged against him. The case has been levelled
against him by creating false evidence by the prosecution. He has no acquaintance
with any of the other accused in this case. He had seen the accused 1,2 ,4 and 5
for the first time when all of them together were produced before the Magistrate.
He had seen the accused 6 to 17 for the first time when they had appeared in this
Court as co-accused. He had seen PW1 for the first time when he had come for
giving evidence in this case. The 3" accused had not gone to Happy auditorium,
Panayikulam on 15.08.2006 nor was he taken in custody from such an auditorium
on the said day. He has no idea of any meeting alleged to have held in the said
auditorium nor he had attended any such meeting. On 15.08.2006 he had gone for
seeing a friend at which time from the Aluva Bus Stand, the police had taken him in
custody and took to Dy.SP office and on the next day he was taken to the
Magistrate. No books or leaflets were recovered from his possession as alleged by
the prosecution. He has no connection with any of the books and leaflets exhibited
in evidence by the prosecution. Those books, pamphlets etc. were collected by the
Potlice from so many places only for creating false evidence. For the said purpose
the police had created false mahazars. In order to bring evidence against the 3™
accused police had influenced the official witnesses and independent witnesses and
compelled them to gwetestlmony and statements against him. The 3™ accused has

absolutely no coﬂnectlon wu:h SIMI He has never been a member of SIMI or a
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sympathizer of SIMIL. All the documents relied on by the prosecution to connect the
39 accused with SIMI are illegal, baseless and fraudulently created. In an attempt
to show sanctity to this case, police had falsely implicated the 3" accused and other
accused in similar offences alleged to have done in other parts of Kerala and other
places. The police had not conducted any search in the places of occupation,
houses, book shops, library etc. as alleged nor any recoveries were made therefrom.
The evidence let in as if such searches were conducted and recoveries were made
are all false evidence. The officials in connection with the conducting of litigation
introduced the 3™ accused to the witnesses from the court varandah and that is
how the witnesses stated before the court that they could identify the 3™ accused.
The police had influenced PW1 who was originally an accused and obtained Exhibit
P1 complaint, Exhibit P8 statement etc. The NIA was convinced that the case could
not be proved for want of independent witness and therefore by influencing PW1,
made him an approver. The Sessions Court, Hubli had acquitted the 3" accused
and others in similar cases.

15.  The 4™ accused raised the following contentions in his statement :- He
is completely innocent of any of the allegations raised against him in this case. He
has been implicated in this case by the Police and NIA purposefully and basing on

falsely created documents. He has absolutely no connection with SIMI either

- before or after its ban.  He has no acquaintance with any other accused in this

~ case. Hewas conducting a bakery along with his father. On 15.08.2006 from the

A

“‘bakery i_ﬁ.;'the afternoon period he had gone for consuming the food. On the way he
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had gone to the shop of one Alikka from where he used to purchase groceries.
From the said shop the police had apprehended him and forcefully taken him to the
Dy.SP Office, Aluva. The 4® accused has no previous acquaintance with PW1. He
does not belong to the Salafi sect of Islam. Hence he never had attended any
mosque belonging to the Salafi sect. He is a member of Sunni Muslim Jama-ath,
Panayikulam and used to go for offering prayers to the Mosque coming under the
said jama-ath. He used not to cooperate with Mujahid and therefore would not
attend their Mosque. He has not convened the meeting alleged in this case and
had not invited anybody to attend such meeting. He had not participated in the
meeting nor had controlled the said meeting placing himself on the dais. The
police had not taken him from any such meeting place. He had seen PW1 for the
first time when he had come over to the Court for giving deposition. PW1 had
deposed untrue facts before the Court that 4 accused had invited him to a meeting
alleged in this case.  Similarly, PW2 also deposed falsehood before the court that
he had booked the hall for convening the meeting. Such wrong version was given
by PW2 as intimidated her by the investigating officer.  Exhibit P10 diary was
created falsely and it is a fabricated document. The books detailed in Exhibit P63
Mahazar as recovered from the possession of A4 are actually collected by the
prosecution agency from very many places for using it as a false evidence against
the accused. None of the books detailed in Exhibit P63 were recovered from the
possession of the 4™ accused. He pgd“Seégme ‘accused 1 to 3 and 5 for the first

time when they were produced beforg the Pé_l'rav_dr_ Magistrate on 16.08.2006 along

I3
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with him. He had seen the accused 6 to 17 for the first time during the course of
the trial in this case. After the NIA had taken over the investigation, they had
summoned him to their office and had taken his photographs in various poses.
Using those photographs and showing the same to the witmesses a false
identification was done in this court. The investigating officer after arresting him
on 16.08.2006 had obtained signatures in various papers, many of which were

blank papers. He had never been implicated in any other criminal cases.
16. The 5 accused filed a statement raising the following contentions :-
The 5™ accused is innocent of the various allegations raised in this case. The Police
and NIA have created false evidence, brought in false witnesses and had falsely
implicated him. The 5% accused has no connection with SIMI either before or after
its ban. He has no acquaintance with any other accused in this case. After the
completion of his studies, because of the poor situation in his house he himself had
searched for a job and was conducting a computer sales-service in Aluva and
Emakulam. His paternal uncle's son's family is residing in Aluva. The 5™ accused
is residing with the said family at the time of his doing computer service work. On
15.08.2006 for doing computer service with a service bag he was proceeding in the
motor cycle of his brother. On inspection by the police the vehicle rider did not
| "Ihayg licence and other books of the vehicle. Hence he was taken to the CI office.
_The:r'éafter, he was made an accused in this case. The documents alleged to have
/ been seized from the possession of the 5™ accused were not actually in his

_.“pBssession and no such documents were recovered from him. Those were falsely



24

managed by the police for the purpose of implicating the 5™ accused. About 3
weeks prior to the commencement of the trial the 5™ accused was summoned to the
NIA office at Emakulam. From there various photographs of him were taken and
those photographs were shown to the witnesses for false identification in the Court.
PW31 was present in court throughout from the date of commencement of trial. He
interacted with the 5% accused and obtained his address and thereafter pretended
that he could idenrtify the 5* accused.

17.  The 6™ accused contended as below in his statement :- He is innocent
of the allegations . He has no connection with the organization by name SIMI and
has not worked in the said organisation either before or after its ban. He had not
gone to Panayikulam on 15.08.2006 and not attended any meeting alleged to have
held in this case. He was not taken by the police from any such meeting place. He
was attending his ailing father who was admitted in Lourdes Hospital, Ernakulam.
On 05.10.2008 at about 8 p.m. he was taken by the police from the said hospital
and taken to the Ernakulam Police Club and then to the Ernakulam North Police
Station and thereafter on the next day was produced before the Court. Some days
prior to the commencement of the evidence in this case, he was taken to the NIA
office and his photographs were taken therefrom.

18.  The 7™ accused contended as below in his statement :- He has no
connection with the SIMI and has not worked in the said organisation either before
or after its ban.  He had not gone to Panayikulam on 15.08.2006 nor he had

- iR g _"K; -
attended any such meeting alleged in this-case. He was not taken in custody by the
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Binanipuram police on 15.08.2006. He was taken in custody by the police at about
10 a.m. on 06.10.2008 from a place known as Azheekode and was taken to the
Kodungallur Police Station. On the said date at about 5.30 p.m. his arrest was
recorded. Some days prior to the commencement of trial in this case, he was
summoned to the NIA office and his photographs were taken therefrom.

19. The 8™ accused raised the following contentions in his statement :- He
has no connection with the SIMI nor he had worked in any such organisation either
before or after its ban. He had not gone to Panayikulam on 15.08.2006 nor he had
attended any such meeting alleged in this case. He was not taken by the
Binanipuram police on the said date. He was working in Royal Hotel at Aluva. On
13.10.2008 at about 2 p.m. while he was working in the said hote]l he was
apprehended by the police and taken to the Dy.SP office, Malappuram. His arrest
was recorded on the next day. Some days prior to the commencement of evidence
in this case, he was summoned to the NIA office and his photographs were taken
therefrom.

20. The 9™ accused raised the following contentions in his statement :- He
is completely innocent of the allegations in this case. He had not gone to the Happy
auditorium, Panayikulam on 15.08.2006 nor had attended any meeting therein on
- ‘_.._the said date. He does not know how his name and address were obtained by the

-_f bglice. He has no connection with other accused in this case till 2008, PW1 was
: '_t_:he Imam in a Masjid at Adivad near Kothamangalam in 2011. The said Masjid is

nearby to the house of the 9™ accused and he used to go there for offering prayers.
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During 2011 he was an active worker in connection with the said Masjid and
thereby he had acquainted with PW1. Prior to that he had no acquaintance with
him. It is because of the above said acquaintance only PW1 identified 9*" accused
from the Court. @ PW31 was in the Court varandah from the date of the
commencement of the evidence in this case. He got acquainted with the 9™
accused and other accused in this case and at that time he had understood the name
and address of the 9" accused. Because of the said acquaintance only PW31
deposed that he could identify the 9® accused in Court.

21. The 10™ accused raised the following contentions in his statement :-
He had not gone to Panayikulam on 15.08.2006 nor had attended any meeting
therein. In fact such a meeting was never conducted in the said hall on the said
date. PWA48 has arrayed the 10™ accused as an accused only on the basis of
conjectures and surmises. The 10" accused is an ordinary Indian citizen following
all Indian Laws. He had not taken part in any of the meeting of SIMI nor he had
taken any membership in any such organization. He was a student at the time of
the incident alleged in this case. He had not committed any of the offences alleged
in this case.

22. The 11™ accused filed statement raising the following contentions :- He
is completely innocent of the allegations in this case.  He has absolutely no
connecton with the SIMI.  He has not worked with SIMI either before or after its
ban.  On 15.08.2006 he had, not:gome to Panayikulam nor had attended any

meeting alleged in this case.” On the 'saf%i.'—ﬁé_te he was not taken in custody by the

1
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Binanipuram police. He was taken in custody by the Police on 21.10.2008 at about
10 p.m. from Azheekode. Prior to the commencement of evidence in this case, he
was summoned to the NIA office and his photographs were taken.

23. The 12™ accused filed statement raising almost identical contentions as
raised by the 11" accused. He would contend that he was taken in custody by the
police on 20.10.2008 at Eriyad and his arrest was recorded from the Kozhikode
Police Club on the next day.

24.  The 13" accused filed statement raising contentions identical to the
contentions raised by the 11™ accused.

25. The 14™ accused filed statement raising the following contentions :- At
the time of the incident alleged in this case, the 14™ accused was a Plus Two
student. At that time and thereafter throughout he has been residing in a place 400
meter south of Happy auditorium. He has never worked in SIMI. He had not gone
to Happy auditorium on 15.08.2006. PW1, Rasheed Moulavi came to acquainted
with the 14™ accused only when PW1 was arrested along with him by PW48. He
identified the 14* accused in court because of such an acquaintance. PW31 came
over to the court on very many days during the course of evidence and thus he
happened to acquainted with the 14™ accused. The 14 accused was never taken in
custody by PW37 as alleged in this case. His photographs were taken by the NIA
officials. He is completely innocent of the allegations in this case.

26. Th‘g 15™ accused filed statement raising the contentions identical to the

!/

contéri-tiiox_}gsﬁgf?'the 11" accused. He would say that he was arrested on 31.12.2008

| X8
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at about 11 a.m. while he was studying for MBA from the Feroke College,
Kozhikode. Thereafter, he was taken to the Dy.SP Office, Malappuram.

27.  The 16™ accused raised contentions identical to the contentions raised
by the 11" accused. He would further contend that on 07.06.2009 at about 10
a.m. he was summoned 10 the Perumbavoor Police Station and his arrest was
recorded.

28.  The 17™ accused filed statement raising the following contentions :- A
meeting as alleged by the prosecution had not taken place in the Happy auditorium
at Panayikulam on 15.08.2006 and the 17" accused had not participated in any
such meeting. The 17" accused had taken up a job abroad and had gone there.
PW48 had arrayed him as an accused in this case only on the basis of surmises and
conjectures. He is an Indian citizen obeying the laws in India. He has never taken
a membership in SIMI. He had not participated in any activities of SIMI prior or
after the ban of SIMI. He is completely innocent of the allegations in this case.

29.  Thereafter, | have heard the Public Prosecutor and learned counsel for
the accused as mandated under section 232 Cr.PC. Since I found that this is not a
case wherein prosecution has not let in any evidence, I did not pass an order
acquitting the accused under the said provision of law.

30. Thereafter, ] have called upon accused to enter on their evidence. It
was when the case posted for defence evidence I noticed the mistake of non framing
of charge under Sec‘é}&?{l‘@(’%’ﬁI@?‘Qf Unlawful Activiies (Prevention) Act against the

1* accused. Thefqaﬁeif.'l"fragtgnéqii such a charge against the 1* accused also read
oo s \ : ,'I i .I
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over the explained to him to which he pleaded not guilty. Al was then asked as to
whether he intends to recall any prosecution witnesses already examined. It was
submitted that no prosecution witnesses need be recalled and examined again.

31. It was submitted thar there is no oral evidence for the accused persons.
During the course of the examination of the prosecution witnesses, Exhibits D1, D3,
D4, D5 series, D6 series which are the case diary contradictions in the statement of
PW16, PW37, PW32, PW47 and PW48 were exhibited as defence evidence.
Moreover, through PW30 the copy of Exhibit P51 letter annexing the audio and
video CDs were exhibited as Exhibit D2 on the side of the defence. After the order
under section 232 Cr.PC, the accused 1 and 3 have produced the common
judgment in SC 49/2008 and SC 112/2009 of the Sessions Judge, Dharwad, State
of Karnataka. The same has been marked with consent as Exhibit D7. Thus, the
evidence on the side of the defence are Exhibits D1 to D7.

32.  Thereafter I heard the learned Public Prosecutor for NIA and the
learned counsel for accused persons in detail.

33.  During the course of hearing it was brought to my attention that in the
final Report Al3 is shown to have born on 30.05.1989 and hence had not

completed the age of 18 years on the date of incident. I conducted an enquiry and

.~ vas:per order dated 29.10.2015 found that A13 was a Juvenile in conflict of law on

- the date of incident. Hence, the case against him was bifurcated and he was

D

7
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, réferred 'tp!-fﬂ)e Juvenile Justice Board. Thus, now there are only 16 accused in this

Fatii f

case, .
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34. Before proceeding to raise points and to discuss on the evidence on
record, I feel it would be better to give a brief description of the withesses examined
on the side of the prosecution and their role for the sake of convenience.

35. PW1 is Rasheed.V. He was the Imam of the Salafi Masjid, Panayikulam
from February 2006 to March 2010. He said that he was invited to attend the
meeting arranged by Nisamudheen(A4) at the Happy auditorium, Panayikulam on

15.08.2006 on the subject — The role of Muslims in the Indian Freedom struggle

()@ LIGEDY TVOEOBIIE3 gayleERges al@’). PW1 attended the said meeting
on the said date. He deposed about versions of the speakers in the meeting
especially that of A2 and A3. He along with the other accused in this case were
taken to the police station by PW37, the Sub Inspector of Police, that in the night on
the said date PW1 lodged the Exhibit P1 First Information Statement basing on
which the Exhibit P1(a) FIR in this case was registered. After PW48 had taken over
the investigation, PW1 along with other 12 persons who attended the meeting were
also booked as accused and he was also arrested. However, after the NIA had taken
over the investigation PW1 expressed his willingness to give a confession under
section 164 Cr.PC and it was done so and that thereafter on an application moved
by NIA before this court, PW1 was summoned and he expressed his willingness to
disclose the entire aspects about the case known to him and accordingly he was
grrﬁalgfqdpa;abnhremoved from the array of the accused and made a prosecution
Paashine s )

/witness by my learned predecessor in office.
[l MLt 17
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36. Razia Ali, who gave testimony as PW2 is the wife of Ali (CW1). The
said Ali was the owner of Happy auditorium at Panayikulam. PW2 deposed about
the giving of this auditorium to A4 for conducting Quran class on 15.08.2006 and
she would also depose about the fact of apprehending of A4 and so many other
people at about 1 p.m. on that day from that place by Police. She also proved
Exhibit P10 Diary and Exhibit P10(a) page therein regarding giving of the
auditorium to A4 for conducting Quran class.

37. PWS3, that is Muhammed Asharaf VK. was an active worker of SIMI
and was member of the Ernakulam District Committee of SIMI, prior to its ban. He
was brought in to prove the activities of SIMI subsequent to its ban including the
activities of many accused therein. But on that aspect he turned hostile to the
prosecution. He did not identify any of the accused persons in court.

38. PW4, S.Manoharan Pillai is a business man in Kozhikode. He also
owns buildings which are given on rent which buildings are located at
Puthiyambalam, Kozhikode. He said that he knows the 2°® accused herein, that the
2" accused had occupied a building on rent in the name of Athique Rahman on the

basis of a licence deed , that is Exhibit P13. He also would say that the said licence

.., deed was entrusted by him to the police, at which time he had seen the 2™ accused

. _ from} the Police Club at Kozhikode.

' ." 39. PW5, PM.Mukesh is the son of PW4. He also gave .versions in

_ .égn'éonance with the versions of PW4 and his special role herein is to prove Exhibit
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P14 Seizure mahazar with respect to the taking in custody of Exhibit P13 licence
deed.

40. The Scene Mahazar in this case is Exhibit P15. PW6, that is Rafeek.RJ
is an attester to the said scene mahazar. His version is that he gave signature to the
Exhibit P15 on the day succeeding the day of incident in Happy auditorium.

41. Mahin.C.A. who testified as PW7 is a DTP operator. He would admit
that he had worked in Nanma Book stall in Kozhikode from 2004 to 2006.
According to the prosecution, PW7 is a person having acquaintance with Rasik (A2)
while working in Nanma book stall in Kozhikode. But he refused to identify any of
the accused in the dock and in that context he did not fully support the prosecution.

42.  Shihab Ibrahim, PW8 was an executive committee member of Islamic
Youth Movement (TYM) for about 1 % years during 2004-05. His version is that the
4" accused was also member of IYM, that he had disassociated with A4 because of
the difference of opinion. He knows about the incident in this case and knows
about the arresting of A4 in the said incident. He would say that SIMI does not
follow the concepts of Islam.

43.  PAMuhammed Shereef who testified as PW9 was a Laboratory
Assistant in an school. He identified A2 from the Court stating that A2 was

residing about 200 meters from his house. He knows about the incident in this
R Ak

oaseHewas\@ member of Islamic Call Association (ICA). He would say that he
A neverhadwor{xed in SIMI even though the prosecution wanted to prove that PW9

* was 4 SIMI'worker. In that context the prosecution declared him hostile.
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44,  Ashraf.VS. who testified as PW10 identified the 4™ accused stating that
his acquaintance with 4" accused was from his childhood. PW10 is a member of
solidarity and prior to that he had worked in Students Islamic Organization (SIO)
which is a students wing of Jama-ath-a-Islami. He would say that he never had
worked with A4 in any association. He denied of having gathered any knowledge
about this case and in that context he was declared hostile by the prosecution.

45. PW11, Abdul Sathar PM would say that 5® accused is the son of his
sister. However he pretended ignorance as to the association where in 5™ accused
was working. He would admit gathering of knowledge about A5 booked in this
case. He also rurned hostile to the prosecution.

46.  Fahad Salim, PW12 had run a publication by name “Kaison Books' in
Kozhikode during 2006. At thatr time he also had worked in Sunni Students
Federation (SSF). The prosecutor wanted to prove that PW12 had gathered
sufficient information about the search conducted by Police in Nanma Book Stall,
Kozhikode. Burt on that aspect PW12 turned hostile to the prosecution. However,
he would admit some documents as that of him which according to the prosecution
were recovered in the search at Nanma Book stall.

47. PW13, Nadeer.VM was working as a computer operator during 1996.
He identified Al and A2 in court since they are closely related to him. According to
thep@e@jt{gon, he also was a member of SIMI but he had denied the same. He
wouldadmlt%??t Shibily, his brother-in-law and Al were in Ahmadabad jail on the

; G R
alléfgatiém/tﬁ}i_jgfdiey continue their activities in SIMI. He would say that he had

oy
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never participated in the activities of SIMI during 1996. He also was declared
hostile by the prosecution.

48.  Shri.Madhu.K.B, PW14 is the Land Assignment Deputy Tahsildar in
Rajakkad in Idukki District. He was the Village officer in Alangad Village during
2008-09. He gave Exhibit P29 Possession Certificate to the effect that on
15.08.2006, the Happy auditorium, Panayikulam was in the possession of Ali,
S/0. Muhammed, Panikkaru Parambil. He also proved the site plan prepared in this
case as Exhibit P31 which was prepared by Special Village Officer PK.Vijayan who is
no more at present.

49. Shri.N'.T.George, PW15 has seen part of the incident, according to the
prosecution. It is his version that on 15.08.2006 while he had gone near the Happy
Auditorium, Panayikkulam he saw a police jeep coming and 3-4 police officers
ascending the steps of the auditorium and he followed them. He also paid attention
to the voices coming from the auditorium which according to him were anti-
national speeches and he immediately left the place.

50. Shri.Kareem who testified as PW16 is an attestor to the Seizure
Mahazar of Exhibit P10 diary. The said seizure mahazar is Exhibit P32.

51. Shri.T.K.Thulasidasan, PW17 is the owner of a six line quarters at
Nattakam in Kottayam District. He said that the 16" accused in this case was an
Qec:upan;vlfi’gge of the said quarters on rent. He also said that one day police had

E . ..._";_:_‘E‘-:
cdrrll_e .ép:d;;as\lgéd‘_’a_for the key of the quarter occupied by A16 and police took a bag

LR Ey

Qmé posters and notices. He attested the Exhibit P35 search list in
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respect of the same.

52, Shri.Abduul Azeez.M.A., PW18 is a religious teacher in a Mosque.
He had worked in the Indian Youth Movement at Panayikkulam. He turned hostile
to the prosecution since he pretended ignorance about the incident in this case.
However, he would say that he had acquaintance with the 4* accused who also was
a worker of IYM.

53. Shri.Mohammed ShabeerM.A., PW19, belongs to Nadakkal in
Frattupetta. He identified the 2°¢ accused stating that the elder brother of A2 was
his class mate and they used to go to school together at which time A2 also
accompanied them. According to the prosecution, PW19 also worked in the SIMI
during 1996-97. Burt he turned hostile by denying the same. Exhibit P12 showing
the list of SIMI members was drawn to his attention and he would say that “Shabeer
Manakkaparambil, Nadakkal” mentioned therein is himself only.

54. Smt.Geetha Kumari.N., PW20, was the Village officer of Kadungallur
village during 2009-2010. She gave Exhibit P38 report giving residential address of

A3 Ansar and A17 Nissar.

55.  Shri. Tomy Sebastian, PW21, was the Village Officer of Alangad Village
in Ernakulm District during 2009. He gave Exhibit 39 certificate showing the
residence of A4 Nisamudeen and A14 Hashim.

56 ./ Shri.Shaji.K.G., PW22, was the Village officer of Erattupetta village in
'.tl"iellpoh:th of S,e'péernber 2009. He gave the Exhibit P40 regidential certificate in

respect ;ofl'A'l —SH@&uly, A2 -Rasik, A5 — Shamas and A13-Salih
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57.  Shri. Sangeeth.T.R., PW23, was the Village Officer of Azheekode village
in Thrissur District during 2009. He gave Exhibit P4ipermanent residential
certificate in respect of A7-Abdul Hakkeem, A11- Ashkar and A12 — Nissar @
Muhammed Nissar.

58. Smt.K.Bindu, PW24, was the Village Officer of the Eriyad village in
Kodungallur Taluk during 2009. She gave Exhibit P42 permanent residential
certificate in respect of Shameer (A6).

59.  Shri. Satheesan Nair, PW25, was the Village Officer of Pooppara village
in Udumban Chola Taluk in 2009. He gave Exhibir P43 certificate showing the
permanent residence of Nissar, A8.

60. Smt.K.E.Hajira, PW26, was the Village Officer of the Pothanikkara
village in Ernakulam District during 2009. She gave Exhibit P44 residence
certificate in respect of Mohiyudeen @ Taha, A9.

61. Shri.Gouthaman.A.S., PW27, was the Village Officer of Karumallur
village in Paravur Taluk. He gave Exhibit P45 residence certificate in respect of A10
Muhammed Nissar.

62. Shri.Sunil Mathew, PW28, was the Village Officer of Thrikkariyoor
village of Kothamangalam taluk. He gave Exhibit P46 permanent residence
certificate in respect of Riyas, Al5.

63,,. Shri.RS.Raveendran Nair, PW29, was the Village  Assistant of

i
““Marambiliy~¥iltage in Ernakulam District during 2009.  He gave Exhibit P47
N, A
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58 Vel L _
perianent residénce certificate in respect of Muhammed Naisam, A16.
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64. Shri. K.RThampi, PW30, was the Tahsildar, Paravur. He gave Exhibits
P48 and P50 reports after verifying the contents of certain VCDs, CDs, Floppy discs
etc. with the help of some of his subordinate staffs in his office computer.

65. Shri.PB.Pradeep, PW31, was the Police Constable in Binanipuram
Police Station. He accompanied PW37 to the Happy Auditorium and also had seen
part of the incident. He also spoke about the portion of the speeches heard by him.
He also deposed about the registration of the FIR, arrest of the accused 1 to 5 and
the seizure of various books, pamphlets etc. from the accused. He identified Al to
A5 and some other accused also.

66. Shri.Sakeer.PM., PW32, also was a Police Constable of the Binanipuram
Police Station and he also accompanied PW37 along with PW32 to the Happy
auditorium, Panayikulam on the day of the incident. He said that he heard some
portion of the speeches which were against India. He also identified Al to AS. He
also stated about registering of a case against Al to AS, arresting of them, seizing
of books etc. from them.

67. Shri. Shaiju.PL, PW33, was the Sub Inspector of Police, Nadakkavu
Police Station in Kozhikodu during 2006. He conducted a search in the library in
the Hira Complex in Mavoor Road at Kozhikode and seized certain books therefrom.
* Hesalso seized the issuing register from the library. He identified those articles
] :’sé,;géa by'gP1m
"I 6§; Shri.Mohandas.P PW34, was a member of the Special Investigatibri

| team and was present when Dy.SP Sasidharan (PW48) questioned the owner of
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Happy Auditorium. He would sayl that the said owner gave an old diary stating that
entries regarding the leasing out of the auditorium are made therein. He also
attested Exhibit P32 seizure mahazar of the said diary.

69.  Shri.A.J.Babu, PW35, was the Circle Inspector of Kozhikode Town
during 2006. He conducted search in the Nanma Book Stall in Kozhikode,
recovered certain books therein as per Exhibit P73 search list. He identified the
articles seized by him.

70. Shri.G.Sreedharan, PW36, was the Dy.SP, Internal Security in the Head
Quarters of SBCID at Thiruvananthapuram. He deposed about the verification of
files regarding the SIMI activists by Dy.SP Sasidharan and recovery of the copies of
the relevant pages of the said file. He attested Exhibit P97 seizure mahazar in
respect of the same.

71. Shri.K.N.Rajesh, PW37, was the Sub Inspector of Police, Binanipuram
Police Station from 23.11.2005 to 25.08.2006. He is the detecting officer herein
and he also registered the case on the basis of the first information given by PWL.
He arrested accused 1 to 5 and seized the books, pamphlets etc. which were
concealed inside their dress and he also conducted part of the investigation. He is
the most important witness as far as this case is concerned.

72. Shri.N.B.Asainar, PW38, was the Sub Inspector, Vazhakkala Police
Statiqn ‘g_itqring 2006. He conducted search in the house of A5 on 16.08.2006 and
/ foundoutcé{rtam books therefrom. Exhibit P130 is the search list. He identified the

§ e
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books seyséized therefrom.
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73. Shri.Tomy Sebastian, PW39, was the Police Circle Inspector,
Muvattupuzha during 2006. He conducted search in the house of Rasik (A2), but
could not trace out any incriminating materials therefrom.

74.  Shri.PVikraman, PW40, while working as the Circle Inspector,
Tirurangadi was a member of the Special Investigation Team of this case. On
07.10.2008 he conducted the search in the house of Shameer, A6 and recovered two
VCDs therefrom. He also conducted search in the house occupied by A7 on the very
same date. He seized one book therefrom. He identified the search lists, search
memorandum, item seized etc. as per his two searches.

75. Shri.B.PS.Parihar, PW41, was the SHO, Pithampur in District Dhar,
Madhya Pradesh during 2008. He arrested Al and A3 herein in connection with
Crime No. 120/2008, Pithampur Police Station. He proved the certified copy of the
FIR, Seizure Mahazars and translated copies of the same in the said case. He
identified Al and A3 from the Court.

76.  Shri.Virendra Kumar, PW42, was the Under Secretary in the Ministry of
Home Affairs in New Delhi in 2010. He was competent to authenticate any
instrument in the name of President of India. He signed the order sanctioning to
prosecute the accused in this case. The said sanction order is Exhibit P147.

77. ShriVivekanandan.K, PW43, was the Crime Branch Detective Sub

Ilnspe'ctof, Kozhikode in 2008. As directed by the investigating officer herein he
_haq gone for enquiry about Shakeer Azeem at Madras and gave his report after

such enquiry: ..
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78.  Shri.Johny Mathew, PW44, was the Vigilance Dy.SE Kottayam. He gave
a report to the Special Branch CID, Head Quarters, Thiruvananthapuram narrating
the activities and office bearers of SIMI.

79. Shri.Assinar, PW45, was the Kasaba Circle Inspector in Kozhikode City
during 2006. He conducted search in Triveni Quarter on 18.08.2006. He
recovered so many items therein and identified those items.

80. Shri.C.Radhakrishna Pillai, PW46, is the Dy.SB NIA, Cochin unit. He
proved the re-registered FIR by the NIA. As part of the investigation he questioned
some accused herein. He arrested A17 while he was brought to India on the basis
of look out circular.

81. Shri.K.G.Babu Kumar, PW47, was the Circle Inspector, Aluva from
14.08.2006 to 19.05.2008. He took over the investigation in this case and
conducted investigation. He recorded the statement of some witnesses.

82. The Kerala Government, some time after the investigation by PW47
was over, constituted a Special Investigation Team for conducting the further
investigation in this case. The head of the said investigation team was PW48. He
started investigation on 16.09.2008. According to him during investigation he was
convinced that the persons who attended the meeting by sitting as the audience also
had an active role in the convening of meeting and hence filed the report arraying

‘ghe{_zlml. as additional accused 6 to 18. It is to be noted that during said course PW1
herelnwagaﬂayed as A16. He arrested all the accused except A17 who were added

= 5 i
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by him. } ‘He' questioned many of the witnesses in this case and recorded their
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statement.

83. Shri.Ravi Gambhir, PW49, was working as DSE NIA on deputation
during 2009-2010. He conducted investigation in this case partly after the case
was taken over by the NIA. He arrested A4 because warrant was pending against
him. He identified A4. He examined some witnesses herein.

84. Shri. Lhari Dorjee Lhatoo, PW50, was the Superintendent of Police,
NIA, Delhi. He was the Principal Investigaring officer in this case after the same
was taken over by the NIA. He personally examined PW1 and recorded his
statement. He requested the court to tender pardon to PW1 and thereafter only
PW1 was tendered pardon and made an approver. He produced Gazette
Notification declaring SIMI as an unlawful organisation.

85. Thus, I have dealt with the evidence of witnesses in brief. I will be
touching with their evidence elaborately during my course of discussion under
points that would be raised for the purpose of consideration in this case.

86. The points that arise for consideration in this case are :

(1) Whether the accused 1 to 5 had in or about August 2006 entered
into a criminal conspiracy at Ernakulam and other places to do
unlawful activities for cession of Kashmir from India and to bring
hatred and contempt towards the Government of India as alleged
by the prosecution ?

_(%) Whether the accused 1 to 5 organized a meeting of Students Islamic

Movement of India (SIMI) on 15.08.2006 at Happy Auditorium,
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Panayikulam as alleged by the prosecution ?

(3) Whether the accused 1 to 5 in pursuance of the criminal conspiracy,
in the aforesaid meeting of SIMI attempted to spread anti-national
and seditious feelings by way of speeches and publications in SIMI
with intent to bring hatred and contempt towards Government of
India and to conduct Jihad for cession of Kashmir and thereby
committed an offence of sedition as contended by the prosecution ?

(4) Whether the accused 1 to 5 in the aforesaid meeting advocated,
abetted or incited the commission of unlawful activity for the
cession of Kashmir from India and to bring back Muslim rule in
India and thereby committed unlawful activity as alleged by the
prosecution ?

(5) Whether the accused 1 to 12 and 14 to 17 took part in the meeting
of SIMI, an unlawful association on 15.08.2006 at Happy
Auditorium, Panayikulam as alleged by the prosecution ?

(6) Whether the accused 1, 2 and 6 continued to be members of SIMI
on 15.08.2006 as alleged by the prosecution ?

(7) If the offences are established, what shall be the order as to
sentence ?

87. Points 1 to 6 :- 1 am considering these points together since the
: ,di_scuss’ion' on evidence on these points is common and interlinked, for the sake of
. ﬁ“' G éb_r;_lye'nien_ce‘
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88. According to the prosecution, the accused 1 to S convened the meeting
of an unlawful association by name Students Islamic Movement of India (for short
SIMI) on 15.08.2006 at Happy Auditorium, Panayikulam which was attended by the
accused 6 to 17, for the purpose of advocating, abetting and inciting unlawful
activities of cession of Kashmir from India, disclaimed the sovereignty and
integrity of India and was intended to cause disaffection against India and in the
said meeting seditious speeches were made by the accused 2 to 4 which were
supported by all those who attended the meeting.

89. Before proceeding further something has to be stated about Students
Islamic Movement of India (SIMI). The same is a terrorist organization as per the
First schedule to the Unlawful Activities (Prevention) Act (for short UAP Act). Over
and above the fact that SIMI is a terrorist organisation it was declared as an
unlawful association also by notificaton by the Government and last such
notification being Exhibit P213 dated 07.02.2008. The incident in this case was on
15.08.2006. At that time SIMI was under declaration as an unlawful association as
per a notification dated 08.06.2006. The said notification is Exhibit P210.

90. Some of the literature on SIMI also would be useful to be verified in

this context. I have taken one literature of the “Institute for Conflict Management”

#*" found in the “South Asia Terrorism Portal” available in the web site. = The same

“shows the formation of SIMI as below :-

“The SIMI was formed at Aligarh in the State of Uttar
Pradesh on April 25, 1977. Mohammad Ahmadullah
Siddigi, Professor of Journalism and Public Relations at
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the Western Illinois University Macomb, Illinois, was the
founding President of the outfit. It originally emerged as
a student wing of the Jamaat-e-Islami Hind (JIH). The
alliance, however, lasted only till 1981, when SIMI
activists  protested against Palestine  Liberation
Organisation (PLO) leader Yasser Arafat's visit to India,
and greeted him with black flags in New Delhi. Young
SIMI activists identified Arafat as a western puppet,
while the senior JIH leaders saw Arafat as a champion of
the cause of Palestine. JIH decided to abandon SIMI and
floated a new student wing, the Students Islamic

Organization (SI0).”
The said article also gives the following details.

“SIMI also artempts to utilize the youth in the
propagation of Islam and also to mobilize support for
Jihad and establish a Shariat-based Islamic rule through
“Islami Inqulab". As the organization does not believe in
a nation-state, it does not believe in the Indian
Constitution or the secular order. SIMI also regards idol
worship as a sin and considers it to be a holy duty to

terminate idol worship.

SIMI is widely believed to be against Hinduism, western
beliefs and ideals, as well as other ‘anti-Islamic cultures’.
Among its various objectives, the SIMI aims to counter

whet it believes is the increasing moral degeneration,

R

< isexaal anarchy in the Indian society as also the

‘ifisfé‘-ﬁisitiué;ﬁe;s’ of a ‘decadent’ west. Ideologically, SIMI

'{n'd_in__taim that the concepis of secularism, democracy
By 1 I =)

and- natienalism, keystones of the Indian Constitution,
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are antithetical to Islam. Parallel to its rejection of
secularism, democracy and nationalism is its oft-repeated
objective of restoration of the 'khilafat, emphasis on
‘ummah' (Muslim brotherhood), and the need for a

Jehad to establish the supremacy of Islamn.

The outfit is known to have adopted an extremist and
militant posture on various issues of concern to the

Muslim community.

According to the SIMI, Al Qaeda chief Osama bin Laden
is an outstanding example of a true Mujahid, who has
undertaken Jihad on behalf of the 'ummah'.

SIMI's interpretation of Islam is influenced to a great
extent by the writings of Syed Abul A'ala Maududi,

founder of the Jamaat-e Islami.

According to the scholar Yoginder Sikand, Nationalism,
for SIMI, is seen as a false idol, and one devised by the
non-Muslim 'enemies of the faith' to divide the Muslims
and thereby weaken them. All non-Muslims are branded
by the SIMI as 'kafirs', and no distinction is made among
them. Because the ‘enernies of God' are expected to show

stiff resistance to Islam, violent Jihad is to be waged.”

92. It is stated in the said article that SIMI receives generous funds from
contacts in Pakistan, that the SIMI has links with the various terrorist organisations

operating in Pakistan and Bangladesh. In the said article it is also stated as below:-

=3

“SIMI cadres consider Osama bin Laden as a ‘true -
" believer of Islam’ and regard him as an epitome of

- Islamic Hero’. According to Safdar Nagori, a prominent
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SIMT leader, bin Laden is "not a terrorist" and neither is
Jammu and Kashmir an “integral part of India." At its
congregations, messages and recorded speeches have been
relayed from the Palestinian Hamas leader Sheikh
Ahmed Yasin and Qasi Hussein Ahmed, chief of the

Jamaat-e-Islami in Pakistan.

Official sources have indicated that the SIMI has
established links with terrorist outfits and is also
supporting extremism/militancy in Punjab, Jammu and
Kashmir and elsewhere. The outfit is reported to have
published objectionable posters and literature, which are
intended to incite communal feelings and which question

the territorial integrity of India.”

93. The said artcle also states that SIMI publishes several magazines in
various languages, including “Vivekam” in Malayalam, Sedhi Madal in Tamil,
Rupantar in Bengali, Iqraa in Gujarati, Tahreek in Hindi, Al Harkah in Urdu and the
Shaheen Times.

94. Thus, SIMI is not only an unlawful association but also is a terrorist
organization.  The basic ideologies of terrorist organization and unlawful
association are dealt with in detail by the Hon'ble Supreme Court of India in
Zameer Ahmed Latifur Rehman ikh v. State of arashtra & others (AIR
2010 SC 2633) . In paragraph S7 of the aforesaid decision after describing the

terrorist organizations mentioned in the First schedule to the UAP Act, the Hon'ble

o
F : =1
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Supreme‘Cotirt:stated as below :-
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“The precise reason why we have extracted the list of
terrorist organizations under the UAPA herein before is
to bring to the fore the contrast between the two
legislations which are in question before us. The
exhaustive list of terrorist organizations in the First
Schedule to the UAPA has been included in order to show
the type and nature of the organizations contemplated
under that Act. A careful look of the same would indicate
that all the organizations mentioned therein have as
their aims and objects undermining and prejudicially
affecting the integrity and sovereignty of India, which
certainly stand on a different footing when compared to

the activities carried out by the forces like the appellant.”

95. In paragraph 61 of the aforesaid decision the Hon'ble Supreme Court
stated as below :-

“The offence of terrorist act under Section 15 and the
offence of Unlawful activity under Section 2(1)(0) of the
UAPA have some elements in commonality. The essential
element in both is the challenge or threat or likely threat
to the sovereignty, security, integrity and unity of India.
While Section 15 requires some physical act like use of
bombs and other weapons etc., Section 2 (1) (o) takes in
its compass even a written or spoken words or any other
visible representation intended or which supports a
challenge to the unity, sovereignty, integrity and security
of India. The said offences are related to the Defence of

" India and are covered by Entry 1 of the Union List.”
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6. A reading of the aforesaid decision therefore would show that both
“unlawful association” and “terrorist organization” challenge or pose threat to the
sovereignty, security, integrity and unity of India. SIMI being a terrorist
organization as well as an unlawful association, therefore, can be stated as an
organization offering challenge‘ ot causing threat to the sovereignty, integrity,
security and unity of India.

97. The va'rious studies about SIMI, as already stated by me in the article
copied from the web site, would show that the SIMI indulges in ideology of cession
of Kashmir. Section 2(1)(b) of the UAP Act defines 'cession' as below :-

“Cession of a part of the territory of India” includes
admission of the claim of any foreign country to any
such part,”

98. In the article mentioned above, it is stated that SIMI is advocating that
Jammu Kashmir is a part of Pakistan, a foreign country which is always on enimical
terms with India. It is the knowledge of anybody and everybody in India that all
the problems linked with terrorism now in India are originated in Pakistan and
propagated by terrorist organizations having roots in Pakistan or organizatons like
SIMI having links with terrorist organizations having links in Pakistan.

99.  Facts, circumstances and evidence in this case have to be evaluated on
the basis of the above aspects about the unlawful association and terrorist

organization, gspécially with respect to the activities of SIMI. My attempt therefore

AR
would be’ kaa_lua-te the‘evidence and to verify whether SIMI has any role in the
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meeting alleged to have conducted on 15.08.2006 at Happy auditorium,
Panayikkulam.

100. However, before proceeding I may touch upon certain serious legal
issues canvassed by the learned counsel for the accused which according to them
would be sufficient to throw away the prosecution case without entering into the
merits of the case. It is contended by the learned counsel for the accused as
follows :-

1)  The FIR in this case, namely Exhibit P1(a) is a document which has no
legal sanctity at all and the case developed on such a document having
no sanctity at all cannot at all be looked into by the Court to fasten guilt
on the accused.

2)  The sanction for prosecution in this particular case is vitiated by
illegalities as it has not obtained within the dme frame mentioned in

the statute and therefore the case as such has to fail.

101. Let me evaluate these contentions one after another. The first

contention of the learned counsel for the accused is that the FIR herein is not a
document having any legal sanctity. The Criminal Procedure Code does not use

-Zthe term “First Information Report” or “FIR”. It speaks about the information

L
Sy

5
relating to the commission of a cognizable offence enabling the police officer in

B chérge' of the Police Station to register a case,
102. For the sake of convenience I may reproduce Section 154(1)Cr.PC as

below :-



50
“154. Information in cognizable cases

(1) Every information relating to the commission of a
cognizable offence, if given orally to an officer-in-charge
of a police station, shall be reduced to writing by him or
under his direction, and be read over to the informant;
and every such information, whether given in writing or
reduced to writing as aforesaid, shall be signed by the
person giving it, and the substance thereof shall be
entered in a book to be kept by such officer in such form
as the State Government may prescribe in this behalf.”
103. Thus what can be deduced from the above is that the information must
not be any information, but must be one enabling the Police to take cognizance.
104. On a reading of the aforesaid provision of law [ find that the above
provision of law envisages 3 stages. Those stages are :

(a) Reducing the information given by the informant in writing, if given
orally or accepting information given in writing.

(b) Taking cognizance by registering a case on the basis of the said
information.

(c) Entering the substance of the information in a book to be kept by such
officer in such form as the State Government may prescribe in this
behalf.

105. Therefore, registering the case on the basis of the information and

recording the substance in the book kept in such form are different procedures.
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106. In this case, according to the prosecution, the information about this
particular case was given first in point of time by PW1. In other words, FIR was
given by PW1 at about 8.15 p.m. from Binaniputram Police Station on 15.08.2006.
This information which in legal parlance is usually known as first information
statement or FIS is proved by PW1 and given marking as Exhibit P1. Exhibit P1 is
having title as first information. The first information report contained on the
other side of this document is in the form prescribed in the State of Kerala. The
same is marked as Exhibit P1(a) through PW37.

107. Immediately after recording Exhibit P1 FIS given by PW1, PW37
registered Crime No. 159/2006 under section 120B, 124A of IPC and under sections
10 and 13 of the Unlawful Activides (Prevention) Act.

108. Thus, the first two stages I have stated above are done promptly. The
third stage is the recording of the substance in the book in such form as the State
Government may prescribe. In this context I may refer to the Kerala Police Manual
1970 Vol.Il which gives the duties of a Police officer. Chapter 7 in the said Police
Manual speaks about the first information to the police. In Rule 304(2) coming
under the said chapter it is stated as below :-

“(2) When information of cognizable offences is laid
directly at the Police Station, the officer in charge of the
Station should reduce such information to writing, read
it over to the person and obtain his signature or; if he is
an illiterate, his thumb impression. When the
informant's statement is complete, a note that it has been

“read over and admitted to be correct” should be added
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This should be done on the First Information Report
Book in KPF No. 25 which is the book prescribed by
Section 154, Criminal Procedure Code. In the case of
written complaint regarding the commission of
cognizable offence, an exact copy of it will be made in the
First Information Report Book and the original sent to
Court with the FIR.”

109. Section 154 Cr.PC. 1973 is identical with Section 154 Cr.PC of 1898.
Hence Rule 304(2) when speaks about Section 154 Cr.PC., the same applies the
present Cr.PC also.

110. The whole confusion regarding the FIR in this case was because of the
testimony of PW37. In examination in chief he said that he has registered the FIR,
thereafter proceeded to arrest the accused and then proceeded to seize the books
etc. found out from the accused. In cross examination PW37 clarified this aspect by
narrating the sequences as below :-

1)  Receiving the Exhibit P1 from PW1
2)  Registering the case

3)  Completing the FIR

4)  Arrest of the Accused

5) Seizure of the books etc.

111.  He would further say that the FIR and FIS were entrusted to the

";d‘ "SJ\\-

A p.m. OQ 15 0%2006 for transmitting to Court and thereafter
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nothing was mtgtpepted tﬁefem by,way of writing. He would say that he had so
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112. Now on the basis of the above answers, Exhibit Pl(a) and
contemporary documents have to be verified. In Column No. 12 of Exhibit P1(a)
which is meant for recording the contents of the FIR it is stated that the accused
were arrested at 9.p.m. and the pamphlets and books were seized by preparing a
mahazar. When a question was asked to PW37 as to whether the “mahazar”
mentioned in 'FIR which was entrusted to the writer for transmitting to the Court at
9 p.m." is not Exhibit P63 mahazar itself to which PW37 answered in the negative.
When he was again posed a question as to which is the mahazar then mentoned in
Exhibit P1(a) to which he answered that at the time of completing the writing in
Exhibit P1(a), a mahasar was not prepared and mentioning about a mahazar in
Exhibit P1(a) is a mistake. Again PW37 was posed a question as to what are the
leaflets and the books mentioned in Exhibit P1(a) to which he answered that those
were the items seized subsequently by describing in a mahazar. He answered in
the negative when a question was posed to him that he prepared a mahazar
incorporating details of some acts which were anticipated to be done in his mind.

113.  Thus, the prosecution was legally bound to give an explanation in the
light of aforesaid answers given by PW37 how mention about the arrest and seizure
of books has been made in column 12 of Exhibit P1(a) when PW37 asserted that
the a}c_:t__sj;:gf“:’a'i?r{“ggg: and seizure were subsequent to the completion of said column

even - ‘subsefuent’ to’ the entrustment of the said document to the writer for
transmitting: f0' the Gourt. An attempt was made in re-examination to clarify this
g Fy 3 "tl»}‘

aspect"_bu't that has become more worse when PW37 stated that he recorded about
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the arrest and seizure of articles and the mahazar in column 12 of Exhibit P1(a),
what he actually meant was Exhibit P63 itself which was about to be prepared by
him after the completion of FIR.

114. Whatever may be the version of PW37, the circumstances under
which Exhibit P1(a) and the contemporary documents were prepared have to be
verified. If as wanted by the learned counsel for the accused reliance will be given
only to the version of PW37, the Exhibit P1(a) FIR would lost its sanctity and when
its sanctity is lost, the prosecution case completely will be lost. That is the reason
why I am searching for the circumstances in this case.

115. For understanding the sequences or events, it is better to peruse the
Exhibit P1(a) FIR, the Exhibits P100, P102, P104, P106 and P 108 arrest memos,
Exhibit P101, P103, P105, P107 and P109 inspecdon memos and the Exhibit P63
seizure mahazar. These are the contemporary documents prepared on the day of
the incident immediately after the registration of the case.

116. As already stated, it is basing on the information supplied by PW1
only the case was registered. Hence the sequence spoken to by PW1 also has some
relevance in the case. He said that he gave complaint to the police as to what
transpired on that particular day at Happy auditorium, Panayikulam which was
given by him oral_(y and was reduced to writing by the police and obtained his
signature };her;mlu"ﬁe 5‘§ald that the said information was given by him at about

@ m\ X “
I e?‘&\E)duBn’ Pl A reading of Exhibit P1 shows that the time of

8 p.m. Thr

giving was\Qt ’8\15 p rn from the Binanipuram Police Station. Then regarding time
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of giving Exhibit P1, there is no significant variance. Thus, the version of PW1 gives
support to time, date and place recorded in Exhibit P1. He would say that after the
giving of information, the police had seized certain books which were hidden inside
the dress by the accused 1 to 5. He identified some of those books as Exhibit P2 to
P6.

117. The sequence spoken to by PW1 could not be shattered despite the
very vehement cross examination. Thus, PW1 very assertively stated that after the
information given by him which was reduced in writing the police had seized books
etc. from the body of the accused. As already stated while appreciating the
circumstances of the case this version of PW1 has got great relevance.

118. I have already stated that the second stage after the recording of the
information is taking cognizance by registering the case. The case was registered
as Crime No. 159/2006. The arrest memo and inspection memos and the seizure
mahazar referred by me in the aforementioned paragraph show that this particular
ctime number along with section of offence in Exhibit P1(a) are very clearly
mentioned in those documents. Hence the acts of arrest and the seizure were after
the registration of the case. When column No. 12 in Exhibit P1(a) speaks about
this arrest and seizure what can be gathered from the circumstances of the case is
that the completion of column No. 12 was only after the arrest and seizure.

119 *c& If this is the circumstances that could be gathered by rne the versions
-'I';}.{of PW?J reéa“rdmg the sequence of events and completion of FIR prior to arrest

l
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- .and’ selzu__r_e.whlch [ have dealt with earlier have to be ignored. I 1gnored the same
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on the principle that “the witness may lie but the circumstances will not”.

120. It appears that PW37 either was bit confused or noting the mistake
committed by him in Exhibit P1(a), which will be discussed by me hereafter, wanted
to add something to suit those mistakes.

121.  The arresting of the accused 1 to 5 was at 9 p.m. The starting of the
recording of the seizure mahazar or seizure of the articles was at 9.30 p.m. Hence
at the earliest only after 9.30 p.m. that is after the seizure, the FIR could have been
completed by PW37 and entrusted to the writer. Hence, the recording of the time
of entrustment for despatching to the court as 9 p.m. in Exhibit P1(a) can only be a
mistake committed by either PW37 or by the writer who was entrusted with the
duty of sending the same to Court.

122 I may say that I notice a lot of other mistakes in the FIR. In Column
3(b) for noting the date of information received in the police station it is written as
“15.08.2005” when the incident itself was committed one year thereafter to be
precisely on 15.08.2006. There was omission to mention the general diary
reference entry number in column 3(c). PWS37 in the first page of Exhibit P1(a)
FIR styled himself as Sub Inspector of Police “Aluva”, when he was the Sub Inspector
of Police, Binanipuram Police Station. In the recording of the information gathered
by PW37 in Exh1b1t Pl(a) he initially wrote some other place but seen rubbed of
that placef amd Madded 1;1 \that place “Binanipuram”. In the sheet wherein the

(- ol

contems[unﬁer colgﬁhn/l\io :12 is continued initially for the word “Aluva”, “Alu” was

.‘_1 (

written ahd scored off and thereafter “Binanipuram” is added. In Column No.
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15(4) for noting the date and despatch to the Court it is written as “16.08.2006
- 9 p.m.”. In fact the FIR reached the Magistrate at 8.30 p.m. on 16.08.2006.
Hence the time as 9 p.m. on the said day can only be a mistake. It is then possible
that the entrustment of FIR would be at about 9.a.m on 16.08.2006. But PW37
concentrated on the date as 16.08.2006 and stated that the same is a mistake and
date and time of despatch was “15.08.2006 - 9.p.m.” When this was actually in his
mind, his attempt was to make some versions to suit the said date and time. That

appears to be the reason why he committed mistake as already stated by me.

123.  In this regard I may refer to the decision in Bhoginbhai Hirjibhai v.

State of Gujarat (1983 Cri.l.J.1096 (SC)). In the said decision the Hon'ble

Supreme Court held that much importance cannot be attached to minor
discrepancies and given reasons for the same. Reason 6 and 7 stated therein are
important which can be quoted by me as below :-

“(6) Ordinarily a witness cannot be expected to recall
accurately the sequence of events which take place in
rapid succession or in a short time span. A witness is
liable to get confused, or mixed up when interrogated
later on.
(7) A witness, though wholly truthful, is liable to be
overawed by the Court atmosphere and the piercing
'.i:: ~cross -examination made by counsel and out of
. n,ervousness mix up facts, get confused regardmg
-‘ ,Saquence of events, or fill up details from zmagmatzon on
-~ <"/the spur of the moment. The sub-conscious mind of the

witness sometimes so operates on account of the fear of
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looking foolish or being disbelieved though the witness is
giving a truthful and honest account of the occurrence
witnessed by him — perhaps it is a sort of a psychological
defence mechanism activated on the spur of the
moment.”

124.  The learned counsel for the accused would contend that PW37 being
an Inspector of Police should not have become confused even if there was stringent
and searching cross-examination with respect to the sequence of events and
therefore the sequence of events stated by him will have to be taken as correct.

125. It is tue PW37 being a Police Officer should have been very careful
while giving testimonly in Court with respect to the registering of the case and
preparation of the contemporary records and about the sequence of events. When
PW237 said that the mahazar and books mentioned by him in Col.12 of Exhibit P1(a)
are not Exhibit P63 Mahazar and the documents mentioned therein, much
explanation ought have come from his side. He should know that when he states
about the events that transpired after the registration of the crime, in the most
serious document like FIR, his version should be prompt and proper. Such sort of
conduct though anticipated by the Court has not come from PW37.

126. I may say that these sort of conduct on the part of PW37 amounts to
his “contaminatecll_ rl,_c,fqndugt_” The Hon'ble Supreme Court of India in Ram Biharij

held as below :-

"ln such es, the story of the prosecution will have to be
&armned de hor*sy such omissions and contaminated

condiet of the oﬁ‘Iaals otherwise the mischief which was
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deliberately done would be perpetuated and justice would
be denied to the complainant party and this would
obviously shake the confidence of the people not merely
in the law enforcing agency but also in the
administration of justice.”

127. I may say that with respect to the contaminated conduct of PW37
narrated by me above, the above principle of law enunciated by Hon'ble Supreme
Court of India would squarely apply.

128. I may say that the Special Public Prosecutor should have been a bit
more careful while covering the aspects of Exhibits P1, P1l(a), the arrest memos,
inspection memos and Exhibit P63 to see that writing in Column No. 12 in Exhibit
P1(a) is consistent with the circumstances of the case. The Court had to analysis
the case regarding the registration of FIR closely to bring the same within the
actual circumstances that could be unfolded.

129.  Moreover, yet another aspect also has to be verified. The FIR now
before the Court which was registered in 2006 when send over to this Court from
JFCM Court, North Paravur has lost some portions at its fold because of the poor
quality of the paper. Hence for understanding the real writing of the same at the
time of the advancing of argument I obtained a photocopy of the same from the
prosecdtorand perused the same. I noticed that in the said photocopy the date
_I . anéﬂme of despatch of the FIR as “16.08.2006, 9 p m.” are not there. That means
Ewhen the FIR was completed by PW37 he had not mserted the said date and time

CRRY I
and: ‘ierefore his version that after the completion of the writings in Column No. 12
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there was no further writings inserted therein also is not correct. This aspect also
would show that the ‘writer’ after he received the FIR would have intended the
time to be put as “16.08.2006 - 9 a.m.” but instead put the date and time as
“16.08.2006 - 9 p.m.”. I may say that I am not relying on the photocopy of this
FIR as an item of evidence but only to unfold the circumstances.

130. Thus, what could be made out is that PW37 and some of his
colleagues in Police Station even though can claim to have detected a very serious
offence, in the matter of preparing vital documents leading to the investigation of
such offence were very much careless.

131. Since in Exhibit P1(a) PW37 had styled himself as “Sub Inspector of
Police, Aluva”, it has been vehemently argued that the recording of the FIS and
writings of the contents of the FIR would have done from Aluva only. For drawing
such inference the counsel for accused has drawn my attention to some versions of
PW1. There is no dispute for the prosecution that PW1 and the other 17 persons
taken from the auditorium in the afternoon were taken to the Dy.SP office, Aluva in
the night on the said date. PW1 said that from Aluva his version was recorded by
PW37 whereupon he subscribed his signature. It is on the basis of this version
along with the styling of him as Sub Inspector of Police, Aluva by PW37 in Exhibit
P1(a) that the learned counsel for the accused argued that the circumstances would
indicate that Exhibit P1 was;recorded from Aluva only. But in Exhibit P1 it is very

o,
clearly stated that thq/éi%ne 'was;.__l_jeg_:(‘)_’r{ﬁ_lfe‘d from Binanipuram Police station. PW1

s et 7 R

stated that the same qu.re;ord'gg*at 8'p.m. and in Exhibit P1 the time is mentioned
. T T T J.'\ _J.".;.'f

t\"’
oA
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as 8.15 p.m. In re-examination PW1 stated that except Exhibit P1 he has not given

any other complaint to the Police. He would further say that he was taken to the

Dy.SP office, Aluva after 10 p.m. only. In that view of the matter the version of

PW1 that he gave a version to PW37 from Aluva also cannot be accepted as correct

and he was giving such a version on getting confused about the sequence of events.

The principle of law given in Bhoginbhai Hirjibhai v. State of Gujarat 1983
Cri.L.J,1096 (SC) by Hon'ble Supreme Court of India quoted by me in one of the

aforementioned paragraph is applicable with respect to the appreciation of evidence

of PW1 on this aspect.

132. If so, I cannot accept the version of learned counsel for the accused
that the FIR was given by PW1 from Aluva and crime also was registered from
Aluva only.

133. It is contended by the learned counsel for the accused that the FIR in
this case, that is Exhibit P1(a) cannot at all be treated as the FIR as there are
circumstances to show that there would have been another FIR which could be the
real FIR registered by PW37. It is contended that PW37 had already received
enough information with respect to the offences alleged in this case and hence in
all practicability he would have registered the FIR under section 157 Cr.PC.

"134.  The learned counsel had drawn my attention to the Constitution
\ Bench dé‘éi.sg‘i.on of the Hon'ble Supreme Court of India in_Lalita Kumari v
:" Go vernmeg ¢ of U.P and others (AIR 2014 SC 187). Interpreting the various

s .,-pr'o'_v'i_si__'oj‘_hs ‘of the Cr.PC., the Police Act and by referring to the various decisions it is

Y

4
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held by the Hon'ble Supreme Court as below :-

“36) It may be mentioned in this connection that the first and
foremost principle of interpretation of a statute in every
system of interpretation is the literal rule of interpretation. All
that we have to see at the very outset is what does the
provision say? As a result, the language employed in Section
154 is the determinative factor of the legislative intent. A
plain reading of Section 154(1) of the Code provides that any
information relating to the commission of a cognigable offence
if given orally to an officer-in-charge of a police station shall
be reduced into writing by him or under his direction. There is

no ambiguity in the language of Section 154(1) of the Code.”

135. No doubt, under section 154 Cr.PC which I have already quoted in
this judgment earlier and under section 157 Cr.PC. whenever an information is
received by the Police with respect to the commission of a cognizable offence, it is
duty of the police officer to register the case. In other words, there is no provision
in the statute enabling the police to delay the registration of the case. Hence it is
contended that in all normal situation PW37 would have registered a case before
proceeding to arrest the accused and need not have waited for somebody to give
some other information. It is also contended that in that view of the matter,

Exhibit P1 given by PW1 is hit by Section 162 Cr.PC.

136. In Lalita Kumari's case it is also held by the Hon'ble Supreme Court of
India that aﬁ;rfg'%‘%\mfomaUOn conducting a preliminary enquiry or

verification 15 not Warrantecf b‘y law. In view of the same it is contended by the
Jj * ik
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learned counsel for the accused that after receiving information by PW37 if he had
not registered the FIR but proceeded to conduct some enquiry before registering the
FIR the said act is illegal and in that context also the present FIR is vitiated by
illegality:.

137.  On this aspect I may refer to the evidence of PW37. It is stated by him
that while doing patroling duty he received an information in his mobile phone
about the convening of some meeting by a banned organisation at Happy
auditorium, Panayikulam. It is his version that on getting such information he
contacted the Circle Inspector of Police who directed him to go to the Police station,
collect certain police officials and to proceed to the venue. The information so
received by PW37 as spoken to by him in court if analysed would show that the
same is not a proper and adequate information disclosing commission of cognizable
offience as to register the case. Hence on the basis of such an information PW37
could not have registered a case. The person who received the information at the
police station on the basis of such an information also could not have registered the

case.

138. The question then arises in this context is as to why PW37 did not
straight away go to the Happy auditorium to book the culprits prior to the
. conclusion of the meeting if at all such meeting was there. For this also PW37 has

" given convincing explanation. He said he was asked by his superior officer to

\ .. ipraceed. ro police station to arrange a team of police officers then the team together

e gotQ :tli'éf""tlflall. He was only obliging the directions of his superior officer and then
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he cannot be faulted with for not proceeding to the hall immediately on gathering

the information.

139.  During cross-examination PW37 said that SHO would be in a position
to register the case only if a believable version of cognizable offence is disclosed.
Hence PW37 really had a duty to verify by going to the hall and to obtain the first

hand knowledge as to what was transpiring therein prior to registering the case.

140. The question then posed by the defence is as to why PW37 did not
register a case immediately after taking the accused persons and PW1 to the police
station especially when at that time he had gathered sufficient information about
the nature of the offence committed by these persons. This aspect ﬁas got some

importance. Hence this has to be properly scrutinized by me.

141. In examination-in-chief, PW37 said about what he heard as the speech
and he further said that he was convinced that whatever was delivering from the
dais were seditious speeches. It was because of the same he along with his team

went inside the hall and captured the persons on the dais.

142. It is argued that when PW37 got an information that the speeches were
seditious he ought have registered a case immediately on reaching the police station
and should not have waited for more than 5 hours to obtain some information from

PW1. To appreciate this aspeét the cross-examination of PW37 could be perused.

‘1

He said that on hean,gpg the 5peeches a doubt arose in his mind as to the acts of the
/

speaker amounts to an offence un\q@r UAP Act He further said that on convincing
i B

that somebody had done a sedmous act he can take cognizance and proceeded with




65
the case. He further said that if an offence was committed in the presence of the
police officer he can suo moto register the FIR and proceeded with the case, but for
that he has to be convinced that an offence was really committed. PW37 was posed
by question as to why he has not registered the case then and there by hearing the
speeches. He answered that in Panayikulam there were terrorist gangs and he had
to convince by questing all those as to whether the meeting was that of any terrorist
gangs and he also said that he got knowledge that the meeting was that of a
terrorist organization only after questioning PW1 and after PW1 had given the FI

statement.

143.  If these are the answers of PW37 I cannot find any fault on him for not
registering the case immediately on reaching the police station from the hall. 1
may also say that the conduct of PW37 does not offend the dictum given in Lalita
Kumari's case. In the aforesaid decision in paragraph 110 the Hon'ble Supreme

Court held as below :-

“110) Therefore, in view of various counter claims
regarding registration or non-registration, what is
necessary is only that the information given to the police

must disclose the commission of a cognizable offence. In
‘v, Such a situation, registration of an FIR is mandatory.
'}'.f_;;ﬂgwever, if no cognizable offence is made out in the
) mfdrmatzon given, then the FIR need not be registered

<8 ,.i_rﬁ_{f&'-lediately and perhaps the police can conduct a sort of

AT

e

preliminary verification or inquiry for the limited

purpose of ascertaining..as to whether a cognizable
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offence has been committed. But, if the information given
clearly mentions the commission of a cognizable offence,
there is no other option but to register an FIR forthwith.
Other considerations are not relevant at the stage of
registration of FIR, such as, whether the information is
falsely given, whether the information is genuine,
whether the information is credible etc. These are the
issues that have to be verified during the investigation of
the FIR. At the stage of registration of FIR, what is to be
seen is merely whether the information given ex facie
discloses the commission of a cognizable offence. If, after
investigation, the information given is found to be false,
there is always an option to prosecute the complainant

for filing a false FIR.”
144. Thereafter, the Hon'ble Supreme Court in the said decision gave the
following conclusions /directions.

£«

onclysion/Directigns:
111) In view of the aforesaid discussion, we hold:

i) Registration of FIR is mandatory under Section 154 of
the Code, if the information discloses commission of a
cognizable offence and no preliminary inquiry is

permissible in such a situation.

ii) If the information received does not disclose a
cognizable offence but indlcates the necessity for an
inquiry, a prehminary gzqmry may be conducted only to

ascertain whether cogmzable ojfence is disclosed or not.

Yoo
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ii1) If the inquiry discloses the commission of a cognizable
offence, the FIR wmust be registered. In cases where
preliminary inquiry ends in closing the complaint, a copy
of the entry of such closure must be supplied to the first
informant forthwith and not later than one week. It must
disclose reasons in brief for closing the complaint and not

proceeding further.

tv) The police officer cannot avoid his duty of registering
offence if cognizable offence is disclosed. Action must be
taken against erring officers who do not register the FIR if
information received by him discloses a cognizable

offence.

v) The scope of preliminary inquiry is not to verify the
veracity or otherwise of the information received but only
to ascertain whether the information reveals any

cognizable offence.

vi) As to what type and in which cases preliminary
inquiry is to be conducted will depend on the facts and
circumstances of each case. The category of cases in which

preliminary inquiry may be made are as under:

a) Matrimonial disputes/ family disputes
b) Commercial offences
¢) Medical negligence cases

d) Corruption cases

L PN "Ny

e) Cases where there is abnormal delay/laches in

..+ initiating criminal prosecution, - for example, over 3

months delay in reporting -tﬁe; matter without

satisfactorily explaining the reasons for delay.
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The aforesaid are only illustrations and not exhaustive

of all conditions which may warrant preliminary inquiry.

vii) While ensuring and protecting the rights of the
accused and the complainant, a preliminary inquiry
should be made time bound and in any case it should not
exceed 7 days. The fact of such delay and the causes of it

must be reflected in the General Diary entry.

viit) Since the General Diary/Station Diary/Daily Diary
is the record of all information received in a police
station, we direct that all information relating to
cognizable offences, whether resulting in registration of
FIR or leading to an inquiry, must be mandatorily and
meticulously reflected in the satd Diary and the decision
to conduct a preliminary inquiry must also be reflected,

as mentioned above.”

145. I may say that a reading of the aforesaid directions would show that
there is no total prohibirion on the police officers to conduct any verification or
preliminary enquiry.  This is a case wherein the information initially was the
convening of meeting by some banned organizadon. Even though PW37 had got
evidence about the seditious speeches he was not sure whether the said meeting
was that of any terrorist / unlawful organization. For that purpose definitely PW37
had to undergo the pfocess of gecnﬁcatlon and preliminary enquiry by questioning
all those persons assembled at- ‘tﬁ'err\;lemng Moreover, PW37 had only a doubt that

J

the act would attract the offenée under Unlawful Activities (Prevention) Act.

Doubt and belief canriot. be equated If it was belief PW37 should have registered
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the case. If it was only doubt PW37 cannot be faulted for conducting a
verification. Moreover, at the verification all the superior officers also were present
which also indicate the seriousness of the verification process. It was only at the
fag end of the verification one of the person who was brought to the police station,
that is PW1, who alone had the complete knowledge from the starting of the

meeting had come forward for giving the information.

146. In view of all these things I can not find that PW37 should have
registered a FIR immediately after reaching the police station from the hall. He
had undergone the process of verification and preliminary enquiry, which does not
offend any statutory provision, for gathering the complete information as to take
cognizance and then only he registered the FIR. If so, the only FIR in this case is
Exhibit P1(a) and there will not be any other FIR as wanted to be canvassed by the

accused.

147.  Itis argued by the learned Counsel for the accused 1 and 3 that there
was no proper enquiry as to whether the information was recorded in the General

Diary as to who actually received the information and any details regarding the

information. Of course in Sadhu Singh v. State of U.P { AIR 1978 SC 1506) the
‘ _ an”t_ﬁlfe‘;;§upreme Court held that the entries in General Diary are relevant. It is in
T P

A

fhe_eviéié;éce of PW37 he had not perused the General Diary as to whether any
n;fb';mation received in the police station was recorded therein. As already stated,
‘the FIR also does not contain the General Diary reference entry number in column

3(c) of the same. However, in the light of the discussion already made by me there
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is very clear evidence as to how the FIS got recorded and how the FIR gor

registered. If so, the non perusal of any entry in the general diary by PW37 did not

affect the validity of this FIR.

148.  In the light of the discussion made by me above I give complete
legality to Exhibit P1(a) FIR in this case under which the criminal law was set in
motion and which is the most important document as far as this case is concerned.
If such a view is taken, the contention of the learned counsel for the accused that
the FIR is not a document having any legal sanctity at all and foundation for this
case will be collapsed because of such a document will not at all be aécepted by me.

149. The next contention raised by the learned counsel fo ccused

is that the sanction is not in accordance with the statutory provisions. Section

45 of the Unlawful Activities (Prevention) Act reads as below :-

“45. Cognizance of offences. - (1) No Court shall take
cognizance of any offence -

(I)  Under Chapter IIl without the previous sanction of
the Central Government or any officer authorised by the
Central Government in this behalf;

(II)  under Chapters IV and VI without the previous
sanction of the Central Government or, as the case may
be, the State Government, and where such offence is
committed against the Government of a foreign country
without the g}eﬁ&zfsznmc*non of the Central Government.

J 4 R "\
(2) Sanct{onﬁ‘onprosecunon Urrder sub-section (1) shall

be given wzthm such hme as may be prescrtbed only after

considering the regorr of such:;a»uthonty appointed by the
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Central Government or, as the case may be, the State
Government which shall make an independent review of
the evidence gathered in the course of investigation and
make a recommendation within such time as may be
prescribed to the Central Government or, as the case may

be, the State Government.”

150. A reading of the above provision would show that the sanction under
Unlawful Activities (Prevention) Act is a two tire process. Initially, on getting
report of the Investigating officer an independent review of the evidence gathered
in the course of investigation has to be made by a recommending authority which if
recommends for sanction the Central Government has to consider the same and
accord sanction.

151.  In this context I may refer to Rules 3 and 4 of the Unlawful Activities
(Prevention) (Recommendation and Sanction of Prosecution) Rules, 2008.

“3. Time limit for making a recommendation by the
Authority. - The Authority shall, under sub-section (2)
of section 45 of the Act, make its report containing the

recommendations to the Central Government or,as the

oLV

: h.case may be, the State Government within seven working
/ /’*t days, ~pf the receipt of the evidence gathered by the
e o n‘v?sfl%aﬂng officer under the Code.

W “4 -“‘--ﬂ(lTune limit for sanction of prosecution. - The
,.«; @wral Government or, as the case may be, the State
Government shall, under syb-sectwn(Z) of section 45 of
the Act, take a decision regarding sanction for

prosecution within seven working days after receipt of the
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recommendations of the Authority.

152. Thus, within 7 working days of the receipt of the evidence gathered
by the investigating officer, the recommending authority shall make its report
containing the recommendations to the Central Government and the Central
Government within 7 working days after the receipt of the recommendations shall
take a decision regarding sanction for prosecution.

153.  In this case, the sanction which is proved by PW42 is Exhibit P147.
The same is dated 16.12.2010. I have gone through the same. It is not stated in
Exhibit P147 as to when exactly the recommending authority gave
recommendations or when exactly the recommending authority actually received
the report of the investigating officer. In view of the same it is contended by the
learned counsel for the accused that it is not possible to make out from Exhibit
P147 as to whether the time stipulated under the above provisions of law have
been complied with and therefore the sanction is not legal.

154. PW42 also was posed a question with respect to the date of receipt of
the recommendations, the period taken for considering the same and to grant
sanction etc. He only said that all these things were done within the period
stipulated under the statute.

155. I perused the calender f&rﬁ2010 Here itself I may say that Saturdays
and Sundays are not working daysrgr Ceniral Government. In this case PW1 was
made an approver as per the dr’de;,o‘f Lins Court on 23.11.2010. The application

for sanction would be glven only along Wlth the evidence collected and draft final

v, N ‘.:-

-~
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report. The final report shows that the same was prepared after PW1 was tendered
pardon by this Court. Hence the draft of the same would have prepared only after
23.11.2010 and at the earliest on 24.11.2010. The application for sanction would
have given thereafter only. That means it would have given at the earliest on
25.11.2010 and would have reached the recommending authority by 29.11.2010
since 27.11.2010 and 28.11.2010 were not working days being Saturday and
Sunday.. Clear seven working days would have taken by the recommending
authority. Considering the Calender of the year 2010, I find that recommending
authority could have kept the file upto 08.12.2010. Hence the recommendation
would have passed on 08.12.2010. Clear seven working days thereafter ended only
on 17.12.2010. The final sanction by the Government of India was on 16.12.2010.
156. In view of the dates that could be gathered from the circumstances of
the case as mentioned by me above, the only inference the Court can draw lawfully
is that the Exhibit P147 sanction is strictly in accordance with the law found in
Section 45(2) of Unlawful Activifies (Prevention) Act and Rules 3 and 4 of the
Sanction rules. Hence the contention of the learned counsel that the sanction in
this particular case is not legal and correct and the prosecution is vitiated thereby,

also will not be accepted by me.

VA _-' . Next to be considered is as to whether there was a meeting at
Happy .}a_i_ld.litgl‘rigm, Panayikulam on 15.08.2006 as alleged by the prosecution
‘and :ii'l-iso ;Nhem-gr it was a meeting of SIML.

",

—
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158. To prove this aspect, the prosecution is relying heavily on the evidence
given by PW1, PW2, PW15, PW31, PW32 and PW37. The prosecution also relies
on Exhibit P1 FIS given by PW1 and also the version of PW37 recorded as annexure
to Column No. 12 in Exhibit P1(a) and on a diary marked as Exhibit P10 and some
entries therein. |

159. PW1 in Exhibit P1 FIS stated thar Nizamudeen(A4) told him that on
15.08.2006 at the Happy Auditorium there will be a study class on the subject “The
role of Muslims in Indian freedom struggle”. Accordingly, on the said date he went
to the said auditorium. He also said in Exhibit P1 that the persons who took
leadership for conducting such study class were Shaduly, Rasik, Ansar and
Shammas (Al to A3 and A5) apart from A4. Almost identical versions have been
given by PW1 in Court. Thus, it is spoken to by PW1 in Court and given versions in
Exhibit P1 that it was A4 who informed him abour the convening of a class at Happy
auditorium, Panayikulam on 15.08.2006. In Court as well as in Exhibit P1, PW1 has
a case that when he went to the auditorium he found only very few people, that is
only 18 persons including himself and when he asked A4 about the same it was
informed to him that only a very selected persons were invited for attending the
study class.

160. Before proceeding further to the evidence of PW1 on this aspecrt it

would be advantageous to re:fer to the -evldence of PW2. At the time of the incident

/’4 e

alleged in this case, Happy, auﬁgtonum was owned by Ali(CW1). Razia Ali who

Tlf\"

testified as PW2 is the wife of thé sald Ah It is deposed by PW2 that Nizamudeen
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(A4) whom she identified in court, two days prior to the independence day in 2006
came over to her house and asked for providing the auditorium for conducting a
“Quran class” on the said date. She would further say that her husband Ali was
not in the house at that time as he was in the hospital. Then she contacted her
husband over phone. He agreed to let out the hall to A4. She would say that on
15.08.2006 at about 9 a.m. A4 came and collected key of the hall. Thereafter she
also found A4 ascending the steps to the hall and at that time A4 was alone. She
would further say that at about 1 p.m. she found police had come there and taken
some persons to the police station including A4.

161.  Despite the very vehement cross-examination the above versions with
respect to A4 approaching PW2 for getting the hall for the purpose of conducting
Quran class on 15.08.2006, his collecting key on the said date, his climbing up the
stairs of the hall etc. could not be shattered.

162.  When PW37 questioned aforesaid Ali it was disclosed to him thac Ali
was not maintaining any “registers” in respect of the said auditorium. However,
after PW48 took over the investigation, he again verified with Ali as to whether
there are any records evidencing the details regarding the letting out of this
auditorium, the said Ali entrusted a diary of the year 2004.  This diary is proved

by szas]thlblt P10 stating that all the details with respect to giving of this

aiiditorium*.are recorded therein by her only.
!:._ { o ‘ N \'> ‘.,. .

, 163Ith£s been very vehemently contended that when CW1 did not have

a éé{éﬂe,faﬁd&mt’}']:(eé‘f;ing of any 'registers', the subsequent collecting of Exhibit P10
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diary can only be treated as an attempt made by the investigating agency to create
some evidence falsely and in a concocted manner so as to suit the case of the
prosecution that this hall was let out to A4. In fact PW2 proved an entry in Exhibit
P10. The page containing the said entry is marked as Exhibit P10(a). This entry
shows the giving of this hall to Nizamudeen (A4) for conducting Quran class and
not collecting any advance from him. The said entry precisely is “August 15,
Nizamudeen, n10mo@)en80, Advance — Nil.” \

164. At a first blush the argument of the counsel for accused is interesting
but when we consider the version regarding “register” it may appear that CW1 was
actually questioned by previous investigating officer about the “registers” to be
maintained by him under starute and when he was not maintaining any such
register he said so. Supposing he was asked as to whether he was maintaining any
type of records with respect to the letting out of this auditorium probably he would
have produced Exhibit 10 at that point of time itself.

165. In this context, I may refer to Section 4B(1) of the Tax on Luxuries
Act, 1976 (Kerala), as below.

“4B. Registration of hotels. - (1) Every proprietor of a
hotel having not less than five rooms to be rented for
accommodation for residence or otherwise and of every
house boat, hall, auditorium, kalyanamandapam and
place of the like nature shall get his hotel, house boat,
Ihall, .auditorium, kalyanamandapam or place of the like
o 5'--'; histure regzstered under the Act and the registration

irenewed annu..ally.
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166. Thus, under the above provision of law the proprietor of an
auditorium is obliged to get his auditorium registered under the said Act and the
said registration must be renewed annually.

167.  Rule 5(1) of the Tax on Luxuries Act, 1976(Kerala) reads as below :-

“5. Maintenance and preservation of accounts. - (i)
Every  proprietor registered under the Act, every
proprietor liable to get himself registered under the Act
and every other proprietor who is so required by an
assessing authority, shall keep and maintain the books of
accounts disclosing true and complete accounts of his
daily transactions including daily account of occupancy,
in the case of hotels, convention centre, halls,
kalyanamandapam, and collection of tax in together with

the vouchers and bills.”

168.  As per the above provision of law every proprietor registered under
Kerala Tax on Luxuries Act is liable to maintain the books of accounts disclosing the
daily transactions including the daily account of occupants with vouchers and bills.

169. It would then appear that CW1 had not registered this auditorium

under the Tax on Luxuries Act and therefore he would not have maintained any
boéks- of: "a"c(_:_,c{mifx;{s. under the Rules thereunder. It would have been in the said

cirqundstances® CWil
Wor [ BLa T . 15558

had disclosed to PW37 about the non-maintenance of any

“gegisters”;s WHeét/such circumstances could be made out I will have to say that the

frateas o S Wy

T
art‘317—'113't"0f"'t511‘e learned counsel for the accused to attack Exhibit P10 will not

succeed.
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170. 1In this contexr it is relevant to refer to the testimony of PW2 with
respect to Exhibit P10. It is stated by her that the name of the persons who
booked the hall would be written in the diary but their address would not be
written. She would also say that for what purpose the hall is booked is written
therein. She would further say that for the purpose of this hall this book is used
and in this particular book herself and her husband had made entries. These are all
very cogent versions given by PW2 for attaching sanctity to Exhibit P10.

171.  Further, PW2 }Nas asked a question as to why the details about the
booking of August 15 was nolt written in the page inscribed as 'August 15' in Exhibit
P10. To this she gave a very cogent explanation that when booking are written in a
single page all those booking could be seen together. She would further say that
the details of booking would be written in Exhibit P10(a) in the order in which it is
booked and not in the order of the date of booking. She would further say that that
is the reason why the details of booking of August 17, August 20, September 10 etc.
are written prior to the booking of August 15. She denied a suggestion that the
handwriting ‘““August 15, Nizamudeen” and “apomooesge” in Exhibit P10(a) are by
different persons but she would say that those are in her handwriting only. ~She
would also deny that when the 2™ investigating officer had questioned her he

suggested to have some documents with respect to the giving of this hall on rent,

that because of the same she searched out an old diary from her house and she was

v

asked to write so many entries-therein fraudulently as a matter of fabrication. She
would further deny that; t'hé‘éhtrf/jgsf'August 2015, Nizamudeen' in Exhibit P10(a)
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was written in a place left therein as instructed by the investigating officer.

172. It is true in Exhibit P10 there is no address of either PW2 or CWL.
When that aspect was questioned PW2 explained that since the handwritings there
in are that of herself and her husband she can very clearly identify that this diary is
that of hers.

173. PW2 denied a suggestion that the 4™ accused had not come over to
her nor he had collected the key of the auditorium on 15.08.2006. She would
further deny that A4 had not booked for auditorium and her version to the
investigating officer that A4 had booked the auditorium are utter false.

174.  Thus, on a close scrutiny of the evidence of PW2 the only inference
that could be gathered is that she was speaking true and correct versions before the
Court and the Exhibit P10 was a diary or book kept by her with respect to the
making of entries for her business as well as for the booking of the hall and from the
evidence of PW2 it is also made out that A4 had actually booked the hall for the
purpose of convening function on 15.08.2006 and he had collected the key from
PW2 in the morning on that particular date.

175.  Thus, from the evidence of PW2 it is established fairly that it was the

4" accused —«leamudeen who actually booked the hall stating the purpose as

conducl:mg Quraqsliasi on 15.08.2006.

76 : Howeﬁv r, PW1 said that the 4™ accused actually told him about the

conductlng of a sg:tﬂy class on the subJect “The role of Muslims in the Indian

freedom struggle”. [ do not find the inconsistency in the versions of PW1 and PW2
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with respect to the purpose for which the meeting was arranged by A4 has affected
the prosecution case. PW2 conveyed to the Court the information she gathered
from A4 which is recorded in Exhibit P10(a) and PW1 similarly conveyed
information he gathered from A4. It would then appear that A4 had misrepresented
to PW2 that the hall was required for conducting a Quran class and misrepresented
to PW1 that the meeting in the said hall was actually a class with respect to “The
role of Muslims in the Indian freedom struggle”.

177. It is contended by the accused that there was no possibility of PW1
having any sort of acquaintance with A4 at all and hence A4 inviting him for a
meeting to be held on 15.08.2006 is only to be ruled out.  For advancing this
argument it is contended that PW1 belongs to Salafi or Mujahid sect of Muslims
whereas A4 belongs to Sunni sect. PW1 has not denied this aspect. PW1 also said
that A4 was not a member of the Panayikulam Salafi Masjid. It was suggested to
PW1 that in Panayikulam there are various mosques run by various sects of Muslims
like Sunni, Mujahid and Jama-ath Islami which he admitted but he denied that one
sect would go to the mosque belonging to that sect only and not to the mosque of
any other sect. He added that mosques are being used for prayers by all sects. If so,
the version of PW1 that A4 used to come to Salafi Masjid, Panayikulam by which he
acquainted with him need not be disbelieved. The version of PW1 in examination-
in-chief that A4 used to take books and CDs from the library of Salafi Masjid was

not seriously challenged. The ad'n;is'Si_on of PWf--‘fhat A4 was not a member of

1

Salafi Masijid is not sufficient to show that A4 could not attend the mosque of Salafi
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Masjid..

178.  Thus, the acquaintance with the A4 by PW1 has clearly come out in
evidence. It is because of the said acquaintance A4 invited PW1 for the meeting to
be held on 15.08.2006 at Happy Auditorium, Panayikulam. PW1 also said that the
said meeting or conference was only for a selected few persons.

179. It is the version of PW1 that he had gone to the Happy auditorium,
Panayikulam at 10 a.m. and when he reached there he found A4 and Hashim (A14)
standing in the ground of the building. PW1 very clearly said about the convening
of the meeting. He said that by about 11 a.m. some more persons had come and
the meeting started at 11l.a.m. at which time on the dais 5 persons including A4
sat. He identified the other 4 among the 5 persons as Al to A3 and AS.

180. PW1 said that initially A4 introduced the persons who were on the
dais to the persons assembled and thereafter A3 rendered Quran discourses for
about half an hour. He would say that subsequently Razik (A2) delivered a speech
for about 45 minutes, that after the conclusion of the speech by Razik, Ansar (A3)
delivered the speech for about 45 minutes.

181.  In Exhibit P8 which is the confessionél statement given under section
164 Cr.PC. before the Magistrate by PW1, when he was in the array of accused for
some penod, élsdihg%a:re almost identical version. Exhibit P8 is relied on to show
PW1 had att/ended mch“‘;meemg

1 Thus, from the versions of PW1 what could be made out is that he

‘:v
had actually goné t'/I:Iappy auditorium, Panayikulam on the invitation of A4. But
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contrary to the same, in Exhibit P1(a) in column No. 12, PW37 recorded that
“Gaqlsl atom oMo WIZRRB:AV  af)EWE4J00M DSWOD 0ald”  saven”
(Rasheed Maulavi who happened to reach in the study class by chance). It was
suggested to PW1 that it is seen recorded in some official documents that he
happened to reach there by “@oguamlec”. He answered that if it is so recorded
he would have stated so. But I may say that such version was only for PW37
in Exhibit P1(a) and not for PW1 in Exhibit P1. If so, such a suggestion as if
PW1 spoke so to officials is not correct. Even if it is done, the explanation by
PW1 has clarified this aspect. In fact in Exhibit P1 in the beginning itself
PW1 stated that he had gone there on the invitation of A4 only.

183. PWI1 very clearly spoke as to what was the particular portion in
Quran discourses by A3.

184. PWI1 identified, as already stated, Al to A3 and A5 whom he was
seeing for the first time from the said hall. He also could identify A14 and A9
specifically by naming them who were sitting along with him in the audience. He
identified the other accused generally but without naming them.

185. It is said by PW1 that the name and the place of residence of Al to
A3 and A5 were disclosed by A4 in the beginning itself as part of introducing them.
Hence the identification of A1 to A3 and A5 by PW1 as persons who were on the
dais is clearly logical and acceptable. |

186. PWI1 deposed as to why he Went to theHappy auditorium. He said

' ' 2

that since the subject wherein the study class or ,dis'ci;ssfie)?} would be held on
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15.08.2006 namely “The role of Muslims in the Indian freedom struggle” was a
subject having interest for him, he went to the said meeting. Definitely, such a
subject will generate interest in anybody whether he is a Muslim or non Muslim.
Hence the attending of such a meeting or study class by PW1 on getting attracted to
such a subject cannot at all be questioned or doubted.

187. PW1 very vehemently denied the various suggestions to the effect
that he had not gone to the said hall on that particular date nor he had attended
any such meeting on that date.

188. PWI1 deposed that he had seen a black flex board hanging on the
wall of the auditorium wherein there was inscription as “auiO@IEIM aNomeud,
August 2015, Panayikulam Islamic Students Centre”. He has not stated in Exhibit
P1 nor in his subsequent statement about his noticing such a board. Whether such a
board was in existence or not at the hall on that particular date, the versions of PW1
which I have referred earlier about his getting invitation from A4, his going to the
hall and sitting in the hall wherein he found delivering of introductory speech by
A4, delivering of Quranic discourses by A3 and addressing a gathering including
himself by A2 and A3 could not be discredited. In fact, from the versions of PW1 it
is fairly established that a meeting was actually conducted in the Happy auditorium

on 15. 08 2906 in the morning time.

189 PWS«]\{and PW32 had accompanied PW37 to the Happy auditorium.
It 15 sald by PW31 ancf PW32 that when they reached Happy auditorium from the

'._ -, 3 f\
ground l‘ey¢_{1ﬁ$ g attention closely feeble sounds were heard as emanating

i,
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from the hall. These police officers climbed up the steps to the hall which is in the
up stair portion, concealing themselves from the view of the persons sitting in the
hall and paid attention. They found 5 persons on the dais and some other persons
as audience and they also found 3" accused delivering a speech addressing the
audience.

190. What exactly were the versions of speakers are subject matter of
dispute and I am not touching that aspect at this juncture. For the purpose of
deciding as to whether a meeting was actually convened I rely on the versions of
PW31, PW32 and PW37 about their concealing from the view of the persons sitting
in the hall and seeing and hearing what was transpiring in the hall. On relying on
the same, I would say that these versions also gave support to the version of PW1
about the convening of meeting in the said hall on that particular date.

191.  The common meaning of 'meeting' is only gathering of more persons
than one. Legal meaning of the term 'meeting' is given in Mitra's Legal and
Commercial Dictionary at Page 525 as below :-

“Meeting. An assembly of a number of people for’
entertainment, discussion or the like. Shorter Oxford
Dictionary. For a meeting there must be at least two
persons, because a man cannot meet himself. The word
“meeting” prima facie connotes coming together of-
persons for a certain purpose. In substance it is gathering -
of persons with a specific object in view. Awadhoot v. S

State AIR 1978 Bom 28,40-41.”
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192.  As explanation to Secton 21 in the Prevention of Terrorism Act,
2002 (POTA) which is repealed now, the meaning of expression “meeting” is given.
I quore the same as below :-

“Explanation. - For the purposes of this section, the
expression “meeting” means a meeting of three or more
persons whether or not the public are admitted.”

193.  In this particular case, from the versions of PW1, PW31, PW32 and
PW37 it is clear that there were 5 persons on the dais and 13 persons as audience.
Four persons on the dais addressed the audience. A speaker would be addressing
the audience to convey his idea to the persons listening him. Hence in every sense
of the matter what was done in Happy auditorium on 15.08.2006 was “a meeting
only.”

194. I have already referred about Exhibit P10. 1 find that the said
document is admissible in evidence and I also do not find any reasons to doubt the
contents of the same. The said document was taken in custody by preparing a
seizure mahazar which is marked as Exhibit P32. PW16 is an attester to the same.
PW16 said that he had seen CW1 entrusting a diary. He identified Exhibit P10 also.

195. PW34 was a member of the Special Investigation team under PW48
in the mveSFigaH%_pf this case. He was present when CW1 was questioned by
PW48; on 04102(;06PW34 also found the entrustment of Exhibit P10 diary by
CW1 and I-th’e selzﬁmg:\fi‘ the same by preparing Exhibit P32 by PW48. PW34 said
that hé had see'n thé’mmng in Exhibit P10 with respect to the allotment of Happy

auditorium. The versions of PW16 and PW34 with respect to seizure of Exhibit P10
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as entrusted by Ali could not discredited.

196. 1 have also stated that the prosecution relies on PW15 also. The
version of PW1S5 is that he had only heard some voices from the hall bur he had not
stated anything further as to whether he had seen anybody in the hall. Hence
from the versions of PW15 it is not made out whether he had seen more persons
than one so as to constitute a gathering of people to come within the meaning of
meeting.

197.  Another aspect has been brought to my attention by the learned
counsel for the accused to doubt the versions regarding the takipg of the hall by A4.
It is said by PW2 that two days prior to 15.08.2006 A4 had approached her and
asked for giving the hall for conducting some function on 15.08.2006. If that
version of PW2 is acceptable, the decision to convene meeting in that particular hall
would have taken by A4 only on 13.08.2006. But PW1 said that one week prior to
15.08.2006 A4 approached him and told him that a meeting would be convened in
Happy auditorium on 15.08.2006. It is contended that when the decision to take
hall itself was only two days prior to 15.08.2006 how A4 could have invited PW1
for such a meeting one week prior to the same.

198. I may say that at the first blush this is very impressive. But on close
analysis with the entire situation especially when I covered testimony of PW1 and
PW2 at length, I may say that this argument would not stand. PW1 was speaking
about an incident which took place about 9 years ago. 'Hgn:cé' there was possibility

of him not recollecting the exact dates etc. PW2 was speaking w1th reference to
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what is written in Exhibit P10. Hence that version may be more acceptable. If so,
PW1 would have been intimated by A4 about the convening of meeting only after
his taking the hall from PW2. This is more so when in Exhibit P1 PW1 doest not
have a case that one week prior to the meeting he was intimated by A4 about the

same and invited him.

199. In this context I may once again refer to Bhoginbhai Hirjibhai v.

State of Gujarat (1983 Cri.L.J.1096 (SQ)). In para 5(1) and 5(5) it is held as
below :-

5(1) By and large a witness cannot be expected to
possess a photographic memory and to recall the details
of an incident. It is not as if a video tape is replayed on
the mental screen.

5(5) In regard to exact time of an incident, or the time
duration of an occurrence, usually, people make their
estimates by guess work on the spur of the moment at the
time of interrogation. And one cannot expect people to
make very precise or reliable estimates in such matters.
Again, it depends on the time-sense of individuals which

varies from person to person.”

200.  With respect to the aforesaid inconsistency the above dictum can be

made use b}}“"ﬁiijgs}.-gourt and if so I cannot throw away the version of PW1 as

doubtful and ".the pro;‘q!cunon case as wanted to be highlighted by the counsel for

the accused. v i:g.
R e
. a4 . . .
201, T‘i}us“, [ repeat that it is established by prosecution that on

15.08.2006 at Happy auditorium there was actually a meeting, that the meeting
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was organized by A4 as he took the said hall from PW2 and that in the said meeting
Al to A5 sat on the dais and PW1, A9 and Al4 along with other persons sat as
audience.

202.  Thus it is concluded that there was a meeting at Happy auditorium,
Panayikulam on 15.08.2006 on the basis of the booking of the said auditorium by
A4 under the guise of Quran class and under the guise of information supplied to
PW1 that subject to be discussed in the class would be “The role of Muslims in
Indian freedom struggle”. It is also proved that Al to AS took leadership in the said
meeting by sitting on the dais and A6 to A17 and PW1 sat as the audience.

203. Then to be considered is whether it was a meeting of SIMI or a
meeting conducted for spreading the ideology of SIMI. On this aspect [ may
injtally refer to Exhibit P1. In Exhibit P1 PW1 has stated that all the persons who
took leadership in convening the meeting were members of SIMI, a banned
organization, that when A4 asked him about the convening of the meeting he had
very specifically questioned him as to whether it has any connection with SIMI and
he attended the meeting only because of the fact that he was assured by A4 that the
meeting has absolutely no connection with SIML. In Exhibit P1 he further stated
that on seeing the various leaflets and books on the dais, he was convinced that the
meeting was convened by the persons having alliance to SIMI and for advocating
the ideologies of SIMI. Towards the last in Exhibit P1 it is stated that the conveners
of the meeting were actually attempting to spread the idéallog_iﬁ}s_\;gf SIMI by

convening such a meeting.
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204. However, in Exhibit P1 what exactly were the gist of the speeches of
the various speakers at the meeting were not clearly made out. It is only stated that
Razik (A2) spoke about Kashmir and throughout his speech it is stated that in India
the interest of the Muslims are not protected and various versions in the said
speech were against our country and contained seditious elements.

205. I have already referred about the ideologies of the SIMI from the
literatures 1 have referred in the earlier part of this judgment. In this context I may
refer to Exhibit P212 which is the notification dated 11.08.2006 of the Ministry of
Home Affairs confirming the declaration of SIMI as an unlawful association vide
notification dated 08.02.2006. The said notification contains the order of the
Unlawful Activities (Prevention) Tribunal, New Delhi dated 07.03.2006. Paragraphs
8 to 11 and 72 in the said order of the Tribunal can be quoted by me as below as the
same would be useful to know in a better manner the ideologies of SIMI and to
understand whether the speeches in the meeting reproduced by the witnesses in the
Court were actually propagating the ideologies and advocating the interest of SIMI.

“8. Facts emanating from background note unfold that

the Students Islamic Movement of India (SIMI) came into

existence on 25™ of April, 1977 as a front organisation of

youth and students having faith in Jamait-e-Islamic-Hind

(JEIH ). In 1993, however, the respondent-organisation

'dtsqs}oaated from Jamait-e-Islamic-Hind (JEIH) and

.' dqélareri itself as an independent organisation. At world

7 level;" e respondent-organisation is stated to be affiliated
orld Association of Muslim Youth (WAMY)".

ot
‘¥ |‘

) 3 tO’
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9. The stated objectives of the respondent-organisation
are :

1. Governing of human life on the basis of Quran;

2. Propagation of Islam;

3. ‘Jehaad” (religious war) for the cause of Islam;

4. Destruction of Nationalism and establishment of

Islamic Rule or Caliphate.
10. The respondent-organisation, states the background
note, aims to utilize students/youth in propagation of
Islam religion and obtain support for Jehaad (for Islam).
It emphasises on the formation of “Shariat” based Islamic
Rule through “Islamic Inqgalab”. The note adds that
respondent-organisation does not believe in the Nation
State. It also does not believe in the Constitution or the
secular order. Idol worship is regarded as a sin by it and
it seeks to end such idol worship as part of its holy duty.
The respondent-association, claims the background note,
enjoys a sound financial position generated through
donation, membership fee and financial assistance
received from time to time from its supporters in Gulf
Countries.  The respondent-organisation, according to
Note, is having contacts with Pakistan, Afghanistan,
Saudi Arabia, Bangladesh and Nepal. Being a group of
students and youth, states the Note, the respondent
organisation is easily influenced by hard-core Muslim
terrorist organisation operating from Jammu & Kashmir
and, thus, Hizb-ul-Mujahideen and Lashkar-r/e-Toi_b'a/ have
successfully penetrated into the SIMI Cadres to achiéf_e

their goals.
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11. The background note discloses that the
respondent-organisation has its stronghold in the States
of Andhra Pradesh, Gujarat, Madhya Pradesh,
Maharashtra, Rajasthan, Tamil Nadu, Kerala, West
Bengal, Jharkhand, Assam, Bihar and National Capital
Territory of Delhi. It further discloses that the respondent-
organisation is known to have launched a country-wide
campaign since November, 1996 to mobilise support for
the Muslims and for the 'Caliphate' (Rule of Islam). It is
stated to be against Indian Nationalism and is working to
replace it with the International Islamic Order. Detailing
the activities of the respondent-organisation till
September, 2001, the background note mentions that the
respondent-organisation advocated self-determination in
Kashmir and was in close touch with Kashmir militant
outfits, including pro-Pak Hizb-ul-Mujahideen (HUM) and
Jammu & Kashmir Liberation Front and also extended
Sull support to Punjab extremists and Jammu & Kashmir
insurgents. The respondent-organisation was, in terms of
Note, involved in various militant and disruptive activities
details of which find mention in para 7(b) thereof.

72. Viewed in the light of material available before
this Tribunal as discussed herein above, it is concluded
that the respondent-organisation is indulging in activities
wh-ich are detrimental and prejudicial  to national-
ﬁnterest Emd have the potential of posing a threat to the
- _Jmtegmy xL{End sovereignty of the nation and also to
. "commu,ndl harmony. I, therefore, find that there is

.f;'§wj€q5ﬂ't' cause for declaring the respondent-organisation
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as unlawful association and, thus, confirm the ban on it
as imposed by the Central Government by notification
dated 08.02.2006 read with corrigendum dated
13.02.2006. The reference stands answered accordingly.

206.  Thus, we have got a very clear picture about the ideologies of SIMI
from the literature 1 have already referred as well from the above order of the
Tribunal. In the light of the same it has to be verified as to whether any of the
speeches in the meeting would attract the above ideologies of SIML. Here itself I
may say that [ am not relying on those speeches now for concluding as to whether
those speeches are against our nation as to attract an offence of sedition and relying
only on the speeches to see whether those speeches are having the effect of
spreading the ideologies of SIMI to conclude as to whether the meeting was actually
that of SIMI members or persons having allegiance with SIML

207. PWI gave the gist of the versions of Razik (A2) as below :-

“The Indian Military Force is gunning down Muslims
indulging in Jihad against the Military force in Kashmir,
that in India the Muslims are subjected to harassment on
the basis of black laws like TADA, NSA and that against
those we have to fight under the leadership of SIML”
(20016103  DODYMD  aI5086E0IS°  Wa0d3 OalQan
goyleaeg, MDY@ algd80 é’)ms’lom_@d aaeao%ce;@om","v-,;
shanyoeel 30q gaylemes soad, , NSA @mWsanaq)@gé .. L E\

SH0INIRaEBE  ©@3:ME Nl lOSH@IEN, EROOMONOR | iy,

iy L

MEQHs NPEUGITHIE Mo EaldBISEMo.) e
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208. PW1 gave the gist of the lecture or speech of Ansar (A3) as below :-

“The present India was formed by the British, that India
has to be taken to the old India ruled by Naizams and
Mugals for which purpose we have to fight through SIMI,
that nobody can extinct SIML” (@eqopess samy
EN181nyYH0B  MUNIallaj®Im” )Mo,  OOMAVIRDIGo
QUORMAIMBo @O1a] @B VD SHANYVICLIHR  TIHAM
DWW @Cls] OBITZEaLIBHEMo )Mo, @MW
mNWIgHs Mo BaldDISEMo nf)IWe @@ AU ald@] IR0

Ao PLpP SaQId TVOWles1g] af)o, @BANVIAD
Al06T1R. )

209. Now I may refer to the versions of PW31 as to what was heard by
him. He said that he heard “India was formed by British, that prior to that India
consisted of independent, small nations ruled by Mugals and Naizams etc., that the
present Government does not protect the interest of Muslims, that as against
Muslims black laws are existing in India , that they are harassed by implicating
them in NSA and TADA, that Indian Military Force is gunning down persons
conducting Jihad for the freedom of Kashmir, that we are attempting to protect the
interest of Indian Muslims by fighting through SIMI, that nobody can prevent SIMI
and by fighting through SIMI we have to take India to its old position. ( sy agom
@I\ 0- @n@g@ ES18IHO006T, @I’ gml QUSMNI@o OHOMIMOFAIBo EM 4]
mog@os@m@omém mlanlggs  walemesmo” DIV  QaplERges  @ITInide
.(mo(oce,mcﬁamﬁ%, @c%lmcﬁeceo(mao SO @asBasm” mom\olc 9sao;, asame NSA

6»1940 ,TADK eJo 2UBOaIgEm)  aflWlo/lens@oam, MayM eeVumldad,  @d0ldleag
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GROAIMOTIMOQ] a0 MSTHLAVADE  HBIOMMIGHR DG, maNgHs  @ald@os)
DWIE  QARIERBOS OGO  MoadHSOIMIET”  MoBed DBNGEIMMOY, @Y fETIOM
ap@ldamocs anIQeS @AUBEHMHEAD GSYWALo 20Qe avowlendlel, mialwlgms
GajoRdS] DIDIOW oJP® MK CLRIAS HBIMECAIIHEMD. )

210.  PW32 even though stated that he heard one person speaking
addressing the audience and speeches were against India, he did not say what
exactly were the words of the speaker.

211.  PW37, the detecring officer spoke the very same versions as given by
PW31 with respect to the speech he heard. Hence 1 am not reproducing the same.

212, Thus, on an analysis of the versions of PW1, PW31 and PW37, what
could be made out is that the speakers on the dais were actually advocating to fight
through SIMI and in a way to spread the ideology of SIMI.

213.  In this context I may refer to the serious argument canvassed by the
learned counsel for the accused. It is stated by the learned counsel that in Exhibit
P1, PW1 did not give the various versions of the speakers and PW31 did not give a
version to PW37 for the first time while being interrogated about what was heard
by him and hence the present versions of PW1 and PW31 can only be treated as
versions subsequently incorporated for the purpose of giving strength to the case
and for the purpose of making a case thqt the meeting was actually that of SIMI.

214. Though, the argument appear to be interesting e_xpthé first blush, on
a deeper analysis of the same I have to say that I cannotenc}g?@g,the same. The

law is perfectly settled that the FIR is not a complete encyclopedia. AR this regard I
. S R S AREIK
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may also state that there was failure on the part of PW37 to gather what exactly
were the versions of the speakers from PW1 especially when he also heard a portion
of the speech. In this context I may say that PW37 failed in his duties to follow
Rule 305 of the Police Manual which I have already referred. Rule 305(1) reads as

below :-

“305. (1) While recording the complaint, the
complainant or informant has to be carefully questioned
and a detailed and full account of the incident should be
recorded, lest the want of essential particulars in the
complaint should affect the case adversely at a later
stage. It is of the utmost importance to secure all
particulars regarding the occurrence in the first instance
and to record them in detail. Care should also be taken
to see if the complainant is trying to exaggerate an actual
occurrence or trying to give the colour of a cognizable

case to an incident of a non-cognizable nature.”

215. In this aspect | may refer to certain link evidence. It is stated in
Exhibit P1 by PW1 that on seeing the police party, the persons sitting on the dais,
namely Al to A5, concealed leaflets and books etc. inside their wearing apparels.
Such a version has been reproduced by him in Court also. PW1 said that the Police
ofﬁuals se1zed the concealed leaflets, books etc. from the police station and he can
I .'xdennfy those ﬁ‘@pks leaflets etc.

- 216F PWI deposed that from Al a leaflet by name “@ewimeruioe 9a1QuD

mT%p”'wés:‘ir;eCovered and he identified the same as Exhibit P2. It is the version of

PW1 that from the possession of A2 a book by name “Mass Resistance in Kashmir”
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was recovered and he identified the same as Exhibit P3. PWT1 said that from the
possession of A3 a leaflet by name “‘EI:J@@:(DQOCQ) Majuse” was seized which is Exhibit
P4 and from A4 a leaflet by name “aidep ayaiypeediion caoeoge” was seized and
he identified the same as Exhibit P5. It is the further version of PW1 that from the
possession of A5 a book by name "®e@l@ovd @eclwIom syl was seized and he
identified the same as Exhibit P6.

217. Here itself I may say that the learned counsel for the accused
opposed the marking of these leaflets, books etc. as exhibits stating that those are 1o
be marked as material objects. However, the learned counsel could not convince the
Court at the time of the argument of this case that the marking given in the Exhibit
P series to the leaflets, bc'>oks eté. is legally incorrect, even though the marking was
done by me like that by giving an opportunity to the counsel for the accused io
support the aspect raised by him. Hence I conclude that there is no illegality in
giving marking to these leaflets, books etc. and further leaflets, books etc. in the
later point of time in “Exhibit P” series.

218. I have perused Exhibits P2 to P6. Exhibit P2 leaflet contains an
inprint as “cna’" (SIMI) on the second page of the same. Moreover, in the last
page in Exhibit P2 the last paragraph begins with the sentence “anamoyooieadd
COGRIOVDIY 2B @o aBOQ al0em® Ml asmpamme’. (SIMI is forthcoming by
proclaiming the enlightened history of its hereditary aspectsg_ dEXhlblt IPB, namely
the book titled as “Mass Resistance in Kashmir” does nothave;a.ny lnSCI‘lpl'.lon upon

it either as SIMI or the name of 2™ accused. This book-an_r‘j';'ifs‘_ifcqntéﬁf.s could be
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relied on in detail when discussion on the aspect of sedition will be made.

219. Exhibit P4 which is seized from A3 is a publication of the Students
[slamic Movement of India (SIMI), ca¢lesanss’ slgp avala, 9/1005 , ea1Qgl eooaw]
ado¥leasos - 673 001.

220.  Exhibit P5 which is seized from A4 is also the publication of SIMI,
Kerala Zone. The first paragraph of the said publication shows that SIMI is
functioning for the purpose of Islamic revolution.

221.  Exhibit P6 book seized from A5 is not a publication of SIMI. It
appears to be a book issued from Solidarity Library, Vivekam House, Erattupetta.
But on the first inner cover of this book there is a seal as “Secretary, Students
Islamic Movement of India, Kottayam District Committee”. That page is marked as
Exhibit P6(b). In the last inner cover there is a seal on this book as “SIMI Unit
Office, Islamic Solidarity Group, Nadakkal.PO., 680 124”. In page 31, 63, 96 and
98 of this book, there are seals as “Secretary, Students Islamic Movement of India,
Kottayam District Committee”. In page 49 of this book there is a seal of as “SIMI
Unit Office, Islamic Solidarity Group, Nadakkal.PO., 680 124”. From the above
seals in Exhibit P6 it is clear that this book even though its contents may not be in
any way sedmous was being used in the SIMI Unit Office, Nadakkal or at Kottayam
DISIIICt Comg.lttee

N
- Thus«, the fact that Exhibits P2, P4 to P6 have got some connection

w1th S[MI als/o 19 a lmk evidence to show that when the accused brought these
-’.- {.‘JI)

books to the hall at the time of the meeting their idea was to propagate on SIMI. In
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that view it can be stated that this was actually a meeting to spread the ideology of
SIMI. In this context it is to be noted that PW?1 never said that Exhibits P2 to P6
were the only books seized from' the accused. He would say that “e@sem @:eo0
engeeialege noqe"  (Leaflets like this etc.). That means even according to PW1 so
many other items were recovered from the accused at the time of conducting their
body search from the police station. In cross exam examination PW1 denied that
he had seen Exhibit P2 to P6 for the last time from the dais only but added that he
had seen the same from the police station also. In the cross-examination PW1
further said that he had read the headings and cover page of the books either from
the police station or from the hall. These versions give further strength to the case
of the prosecution that these books are seized from the accused only which were
actually concealed by them on seeing the police.

223. Next to be considered is what were the items recovered from the
accused from the police station which have got some connection with the SIMI.
PW37 deposed that by preparing Exhibit P63 seizure mahazar, the books, leaflets
concealed in the wearing apparels of the accused were seized. He further said that
he can identify the books, leaflets etc. so seized from the accused. Of course, he
identified Exhibit P2 to P6 as recovered from Al to AS respectively. He also stated
in detail as to the other publications recovered from these five accused. I will be
discussing about the same in detail hereafter. b by,

224,  PW37 said that from Al two other leaflets wereselzed whlch ;\./Iv'ﬁ‘ére

titled as “oaitim eadmdaoomms” and “aeooe aacosiomoniad’. Thése areé marked
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as Exhibits P55 and P64. Exhibit P55 is the publication of SIMI, Kerala Zone. On
the last page of Exhibit P55 there is an advertisement of 'Vivekam'. Address of the
said magazine is “Vivekam, 9/1005, Cherootty Road, Kozhikode -1. I have already
stated that one of the earlier leaflets contains the address of SIMI as “9/1005,
Cherootty Road, Kozhikode -1”, It would then appear that 'Vivekam' is published
from the very same building wherein SIMI is housed. In this context I may again
refer to the literature on SIMI of 'Institute for Conflict Management'. I have already
referred that it is stated in that the publication of SIMI in Malayalam is known as
“Vivekam”. Exhibit P55 therefore has got much relevance to show that the same is a
publication of SIMI only.

225.  Exhibit P64 does not show that the same is a publication of SIMI.
The contents therein would be dealt by me when the case of sedition is considered.

226.  From A2, apart from Exhibit P3 a printed chart as Exhibit P58 was
recovered. The same will not show that the same is a publication of SIMI.
However, | would attach one importance to the same in the second page of this
programme chart. It is stated as “@rumsos’ 15 ogaclm mafanad avenss ( mamyd
a0M5000), atomomesge)”’.  This particular programme if considered with the
programme on 15.08.2006 at the Happy auditorium, Panayikulam representing to

PW1 as “ The Role of Muslims in Indian freedom struggle”, a probability is that

o

MaI1PB BN

__ -i_ﬁ‘_:éiq._tioned to be held at Panayikulam on 15.08.2006 can only be

the meelt:jlﬁg_.'_‘féfeg_r%:d‘j}io in this particular case. From A3, apart from Exhibit P4, a

A
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publication titled 4y “@mooumy’ @esysmymomeme”  was seized. This is marked as -
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Exhibit P59. The same is the publication of “SIMI Campus Sect”. The same
actually welcomes all to SIMI.

227.  Apart from Exhibit PS5, from A4 leaflets tiled as “soaw msq@oen
Maoowlens ' and  “ersmas &le:om ampmo Slegpdgmnd " were also recovered.
These are marked as Exhibits P61 and P62. Exhibit P61 is a notice inviting help to
TADA victims stating that a fund by name “SIMI TADA Victims Relief fund” has been
formulated and the donations may be forwarded to the “Secretary, SIMI, Kerala
Zone, 9/1005, Cherootty Road, Kozhikode -~ 1”. Exhibit P62 is a compilation of
various reports from various magazine including Vivekam' and said compilation is
made by “SIMI, Kerala Zone”. In Exhibit P62 also there is an advertisement of
Vivekam magazine.

228.  From AS, apart from Exhibit P6 a small magazine as “od@lo " was
recovered. Paragraph (1) of the editorial in page (1) of the said magazine which is
marked as Exhibit P56 deals about SIMI and stated that the allegations against the
SIMI are illegal and baseless. Exhibit P54 which is a book titled as “gmayoao
mmowlamyale’  also was recovered from AS, according to PW37. It is not shown
herein that this is a publication of SIMI or that this was issued from any of the
offices of SIMIL. This is shown as a publication by "avossft". The prosecution could
not collect any evidence to show that the "muoesil" has got any connection with
SIML.

229.  Here itself T may refer to the fact that the recovery of books, leaflets

~

.....

etc. from Al to AS according to the prosecution was/,'b_ya‘i):r‘e']‘)"'ar"iriig"Exhibit P63
) . ) i s ." - I.‘
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seizure mahazar. I have already referred about this document in one of the earlier
paragraphs while discussing about the validity of the FIR. All the books so seized
from Al to AS, as deposed by PW1 and PW37 before the Court are narrated in
Exhibit P63. In the said document it is stated that the recovery was from 9.30
p.m on 15.08.2006. This document is dated 15.08.2006. PW32 is an attester to
this document. Since this document was prepared from the police station quite
naturally there won't be any witnesses other than the police officers. Hence I am
not attaching any illegality in having attesters as police officers in this document.

230. Exhibit P63 as per the Court seal found therein had reached the
Court on 18.08.2006 That means this had not reached the court along with FIR,
remand report and the arrest memos. [ have perused the remand report also which
of course is not exhibited as an item of evidence but forms part of the court records.
In the remand report there is clear mention that the documents seized would be
send subsequently.

231. In none of the documents seized under Exhibit P63 there is
endorsement in court that those documents reached in court either on 18.08.2006
or on any previous dates. Of course, those documents contain the seal of this court.
These documents were transferred over to this court from JCFM Paravur and
reached this Court on 13.12.2010.

232. In view of the fact that the seizure mahazar itself had reached the
court only/on18:08r2;©06 it is contended by the learmned counsel that there is no

sanctity for the séiétﬁe}i zar as there is violation of Section 102(3) of CrPC in
K i < S '-:;
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not reporting about the seizure forthwith. For the sake of convenience I may quote

the said provision of law as below :-

“102. Power of police officer to seize certain
property

() x x x x X x X X X X X x X
(2) x ¥ x X X X X X X X X X X

(3) Every police officer acting under sub-section (1) shall
forthwith report the seizure to the Magistrate having
jurisdiction and where the property seized is such that it
cannot be conveniently transported to the court, or where
there is difficulty in securing proper accommodation for
the custody of such property, or where the continued
retention of the property in police custody may not be
considered necessary for the purpose of investigation, he
may give custody thereof to any person on his executing a
bond undertaking to produce the property before the
court as and when required and to give effect to the

further orders of the court as to the disposal of the same.”

233.  Of course, the legal mandate is the reporting of the seizure
forthwith. The sending of the seizure mahazar dated 15.08.2006 only on
18.08.2006 before the Court cannot at all be treated as “reporting forthwith”.
Hence this particular seizure mahazar, that is Exhibit P63 cannot be treated as the

first report or report sent to the court forthwith as mandated under section 102(3)

7

R
Cr.PC. g

234.  Then the question is whether there is any d()cum_eﬁt- i’ndicatirlg the

reporting of seizure. I have already referred about Exhibit Pl FIS and Exhibit P1 (a)

~~
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FIR. In Exhibit P1 there is very clear mention by PW1 about the seeing of leaflets
on the dais and recovery of the same by the police from the accused. In Exhibit
P1(a) as the last version in Column No.12 it is mentioned about the seizure of
books from the accused. In the remand report also there is mention about seizure
of leaflets and books etc. from the accused. Exhibit P1, P1(a) and remand report
reached the court on 16.08.2006. Hence the reporting about the seizure was made
in a practicable manner without much delay before the Court along with the
reporting about the FIR. Hence there is substantial compliance of Section 102(3)
Cr.PC by the detecting officer.

235.  Moreover, every delay in reporting certain report before the court
would not be fatal to the prosecution. In evidence PW1 had very clearly stated
about the recovery of Exhibit P2 to P6 which could not be discredited. Those items
find a place in Exhibit P63 also. When such evidence of PW1 is there, the seizure
of books from the accused on 15.08.2006 need not be doubted. Similarly, version
of PW37 about the seizure of various books from Al to A5 also need not be
doubred. In that view even though Exhibit P63 seizure mahazar reached the court
only on 18.08.2006, the sanctity of the said document and the documents seized
thereunder will nort be lost. If so, version of the learned counsel for the accused that
after the registration of the case the books mentioned in Exhibit P63 were collected

from here and there,, incorporated in a seizure mahazar antedated the same as

,,,,,,,,

15.08.2006/and produice
e

it

d jmcourt on 18.08.2006 just to fasten guilt on the accused
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cannot beigntertained by me:'
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236.  Of course, like any other criminal case this case is also without any
inconsistencies, contradictions etc. from the side of prosecution. Even though the
counsel for the accused has attempted to bring out a lot of inconsistencies to cast
doubt on prosecution case, I may say that those are very minor which ought to
occur due to passage of time and hence those would not be reckoned by me to
throw away the prosecution case.

237. PWI stated that he had seen books, literatures etc. in the hands of
persons who had attended as the audience also.  There is no case for the
prosecution that anybody who was sitting as the audience was holding the
literatures of SIMI or any other literature containing the anti-Indian elements.
Hence this version of PW1 can only be treated as a slight exaggeration but this
exaggeration has not affected the core of the prosecution case. Hence [ can simply
ignore the same.

238. PW1 also did not state in Exhibits P1, P8 and to the investigating
officers that a pamphlet by name “ eneanoni® #ajai50” was recovered from A3. This
aspect also has been explained away by PW1 to the affect that he was not
questioned by the officers about the same and hence there was omission on his part
to disclose so.

239.  Of course, in the statements of PW1 there is no version that Rasik
had lifted certain books and shown to the audience and there is no version in
Exhibir P1 that Rasik had advocated to fight through SIMI PWI stated that if there

are omissions like that he would not have been dsked about the same by the
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officers.

240. In short, these omissions in the versions of PW1 highlighted by

accused to treat them as material contradictions would not at all be treated as so
serious as to throw away the prosecution case.

241. PW31 and PW32 also did not state to PW48 as to what were all the
books they have see as hidden in the body of accused 1 to 5 even though they have
stated about very many such books in court. I may say that these omissions of
PW31 and PW32 also did not materially affect the prosecution case because of the
clear evidence given by PW1 and PW37 as also about Exhibit P63 seizure mahazar.

242. PW31 admitted that to PW37 he gave a version that from one person
on the dais the Sub Inspector had collected the pamphlets and verified and he was
convinced that those pamphlets were of SIMI. However, he would say further that
he did not disclose to PW37 or any other investigating officer that from other
accused persons pamphlets or literatures were not collected. In that view of the
matter it cannot be held that PW31 was stating to PW37 that pamphlets were
found only in the possession of one person. Of course, PW31 admitted that he did
not disclose to the investigating officers in this case that pamphlets, literatures etc.
were found out from all the five persons on the dais. He denied that he did not

dxsclose so because there was no incident of recovery of pamphlets from all the

persons on fbe d%ls

! i hﬁve already stated that in Exhibit P1, PW1 did not state that

s

'untJally Rasﬂydp]wered a $peech, that subsequently Ansar delivered the speech and
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during that course only the police had come over to the hall. He would say that it
was an omission in his part to state so. Such omissions ought to occur because of
the mental condition on that day of PW1 as he was also apprehended by the police
for having attended the meeting of a terrorist organisation. But it is to be noted
that in the annexure to col.12 of Exhibit P1(a) there is clear version of PW37 that
Rasik spoke initially, that thereafter Ansar spoke and at that time police party
entered the hall. Hence the above omission by PW1 has not at all affected the
merits of the prosecution case.

244.  PWI stated that in the hall there was a black plastic sheet inscribed
with “Independence day thoughts, August 2015, Panayikulam Islamic Centre”.
PW1 did not state so in Exhibit P1, in Exhibit P8 and his statements to the
investigating officers. This omission also is projected by the accused stating that
this is a very serious contradiction. I may say that I do not think so. It is not the
exhibition of such a board that would fasten guilt on the accused but the speeches
delivered therein along with other circumstances. Hence this omission which is
explained away by PW1 that this omission occurred because of the fact that the
officers did not ask him about the same also has not affected the veracity of his
testimony.

245.  [f so, in the light of oral tesimony of PW1 and PW37 as also in the
light of Exhibits P2 to P6, P52, P54, P55, P56, PS8, P59, P61, P62 and P64 about
which I have already discussed, it is to be concluded that the- m..e:e,_tin;g- was convened

by Al to A5 for the purpose of spreading the ideologie-sj,d'f-‘;sﬂyy'.._,, ;
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246. 1 may also refer to the other link evidence to verify whether Al to A5
have any allegiance to SIMI at any point of time.

247. Initally, I may refer about the alliance, if any, of A1 namely Shaduly
with SIMI. The prosecution has brought in PW3, a former member of SIMI. He
admitted that he was a member of SIMI and at the time of banning the same he was
a member of Ernakulam District Committee of the same and was an active worker
of SIMI. He further said that he had worked in SIMI till 27.09.2001 and did not
work thereafter because of the banning of the SIMI. He was posed a question as to
whether while he was working in SIMI he had any acquaintance with the workers
of SIMI hailing from Erattupetta in Kottayam District to which he answered in the
negative. He of course had gathered knowledge about the case herein and the
police had questioned him about the case involved herein over phone. He very
categorically asserted before the court that he is not aware whether Shaduly (A1)
and Razik (A2) are hailing from Erattupetta. According to the prosecudon, PW3
had given version to the investigating officer that he has acquaintance with Razik
and Shaduly in connection with the working in SIMI. He denied of having given
any such version. Hence that version has been given marking as Exhibit P11 case
diary contradiction which contradiction was proved by the Investigating officer
subsequently. PW3 said that the SBCID Communal Cell, Thiruvananthapuram
would have issued a “List of SIMI leaders, members and workers, SIMI Kerala Zone”
to the. Emaku;am\ Zonal Committee. An attested copy of such a list was shown to

. him whmh 5 rr;a:%ed as Exhibit P12. He said that under the heading “Ernakulam”
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in the said list “SLNo. 1 - VK. Muhammed Ashraf, Vadavanakkuzhy House, Hidayath
Nagar, Ponjassery” is himself. He would further say that on the 8 sheet of Exhibit
P12, under Kottayam SLNo. 2 shown is “Shaduli.PA., Peedikakkal House,
Vadakkamchery Engineering College, Erattupeita”. In the cross-examination he
would say that he does not know who prepared Exhijbit P12 and genuineness of the
same. However, PW3 did not say any word before the Court that Exhibit P12 is a
fabricated document created by incorporating his name falsely therein. When he
says that such a document would have reached the Zonal Committee in a way he is
admitting the preparation of such a list by the SBCID, Communal Cell. In that view
there is sanctity for Exhibit P12.

248.  According to prosecution, PW9 was a worker of SIMI who had
acquaintance with Al and A2 as co-workers. Even though PW9 would admit that
he knows A2, he denied of having any sort of acquaintance with Al. He also denied
of having any sort of connection with SIMI. He would state that he never worked
in SIMI. According to the prosecution, PW9 gave version to the investigating officer
that he was a worker in SIMI about 22 years ago and he had knowledge that Al and
A2 herein were workers of SIMI. Those versions are therefore given marking on
the side of the prosecution as Exhibits P19 and P19(a) case diary contradicrions.
Thus, this witness turned hostile and did not support the prosecution.

249. PWI11 is the uncle of Shammas (A5). He knew that A5 was arrested
In 2006 as read by him in the newspapers. He -denied Qf___having_ any sort of

acquaintance with Al and A2 herein. According o the prdé‘é:cution, PW11 gave
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version to the investigating officer that Al, A2 and A5 used to move together.
However, PW11 on becoming hostile has denied of having given any such version.
Hence thar version is given marking as Exhibit P21 case diary contradiction. Much
support is therefore not obtained from the version of PW11 by prosecution.

250. PW13 identified Al and A2 in Court. Al is the brother of Shibily
who is the husband of the sister of PW13. A2 is the husband of the sister of Al. It
is in that manner PW13 knows Al and A2. He does not know whether Al and A2
had worked in any sort of association. However, he would say that Shibily and Al
were in Ahmadabad jail on an allegation that they have worked in SIMI. He does
not know whether prior to the ban Al, A2 and said Shibily were working together
in SIMI. He would admit that in connection with this case he was summoned to the
police station and questioned. He said that he had never worked in SIMI at any
point of time much less in 1996. However, according to the prosecution PW13
gave version to the investigating officer about his allegiance with SIMI and he was
an executive committee member of SIMI. According to the prosecution, PW13 also
gave version to the investigating officer that A1 and A2 were also office bearers of
SIMI. But PW13 denied of having given any such version to the police. Hence
those versions are given marking as Exhibit P27, P27(a) to (d) case diary
contradlcnons after this witness has turned hostile to the prosecution. Hence from
the versmp of PW13 also no much aid has been obtained to the prosecution.

‘ 2 4 Aq; ding to the prosecution, PW19 has got acquaintance with the

Al 'and A2 Eveg though PW19 admitted in court of having acquaintance with A2,
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he denied of having any sort of acquaintance with Al. He also denied of having
any sort of allegiance with SIMI at any point of time. However, according to the
prosecution PW19 stated to the investigating officer that he had worked in SIMI
during 1996-97, that A1 was a SIMI worker and he was introduced to SIMI by A2
etc. When PW19 denied of having given any such statements on his turning hostile
to the prosecudon, those were given marking as Exhibit P37, P37(a) and P37(b)
case diary contradictions.

252.  During questioning by prosecutor by invoking Section 145 and 154
of the Evidence Act, Exhibit P12 list was shown to PW19. He would admit that
under the head “Erattupetta” the second person styled as Shoora and named as
Shabeer, Manackaparambil, Nadakkal is himself. Hence that page is given a
separate marking as Exhibit P12(a). However, during cross-examination of Al and
A2, PW19 said that he was seeing Exhibit P12 for the first time in Court and he
never had gathered knowledge of preparation of any such list.

253. I have already referred about Exhibit P12. The same according to
me is a properly prepared document by a serious wing of Government. Hence no
doubt can be cast on such a document. When such document shows the name of
PW19 as an Executive Committee Member of SIMI in FErartupetta, it can be
presumed by the Court that PW19 also was a worker of SIMI and his idea in court

by turning hostile to the prosecution was only to save the accused.

I

254. PW22 was the Village Officer,. Eréthe.ﬁé.g.;(n 2009- September. He
gave Exhibit P40 report showing the resideﬂcé"Qf‘Ai, A2, AS and Al13. As per the
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same Al and A2 are residing in Nadakkal in Erattupetta village and AS is residing
in Vadakkekara desom in Erattupetta village. This version of PW22 is not denied.
Exhibit P40 is also not denied. During questioning under section 313 CrPC Al
admitted that his residence is as shown in Exhibit P40. In Exhibit P12, under the
heading Kottayam there is a sub-heading as Erattupetta and entry No. 4 Campus
shows the name of Al herein. In Exhibit P12(d) page under the heading Kottayam
the second person is Shaduli.PA, Peedikakkal House, Vadakkamchery Engineering
College, Erattupetta. 1 have already referred about this in one of the earlier
paragraphs. This address tally with the address of Al.

255.  Hence, the only impression one could get is the person named as
second man under the heading Kottayam in Exhibit P12(d) is Al himself. This is a
very strong evidence to support the plea of prosecution that Al has got allegiance
with SIMI.

256.  Exhibit P12 series is proved by PW36. He was the Dy.SB Communal
Cell in the SBCID Head Quarters at Thiruvananthapuram during 2009. As per the
request of the investigating officer herein the files relating to the SIMI workers were
entrusted for perusal by PW36. The relevant pages of the same on getting attested
by PW36 were seized by the investigating officer (PW48) under Exhibit P97 seizure
mahazar which is also attested by PW39. PW36 proved Exhibit P12 which is the Jist

of SIMI’-J’é&&éi‘S and workers. 1 have already referred about the same. Pages 71, 107

of the ﬁle mennﬂqﬁg as Item No. 1 in Exhibit P97 Seizure Mahazar are Exhibit P98

and P99 In Ex}ublt;P‘QB which is a letter from the Deputy Superintendent of Police,

L' ‘v
e
"
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Special Branch CID, Kottayam to the Special Branch CID, Thiruvananthapuram
narrating the current activities of office bearers of SIMI in Kottayam District Al is
shown as the District Committee member. In Exhibit P98 various activities of the
SIMI activists also are narrated. PW36 also proved the various entries in Exhibit
P12 series including the entry regarding Al. Despite the very vehement cross-
examination the veracity of Exhibits P12, P98 and P99 could not be discredited.

257. The genuineness of Exhibit P12 is not disputed by the accused is
evident from the suggestions given to PW37 during cross-examination. A
suggestion was given to PW37 that the police could not apprehend the persons who
convened a meeting on 15.08.2006 and thereafter managed to obtain Exhibit P12
and apprehended some persons mentioned therein as SIMI workers and foisted a
false case against the accused. PW37 denied the said suggestion. Bur said
suggestion would indicate that the accused are admitting that Exhibit P12 conrains
some of their names as SIMI workers.

258. On 16.08.2006 PW37 conducted a search in the place which was
resided by the first accused on rent. The said room is at Muttom in Aluva. The
search memorandum with respect to the said search sent over to the Court is Exhibit
P110. The search list prepared after such a search is Exhibit P111. During the said
search the book by name “anieniol aasla” aoa” aievd " which is marked as Exhibit
P112, a notice of Edappally Mahal Muslim Jama-ath Crornn:ittee which is marked as
Exhibit P113 on the reverse of which there are t:erta‘murwrlmfgs under the head IB-

Combact which is separately marked as Exhlblt P113(a) a summons issued to Sahib
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Aseem, S/o. Basheer Ahammed by the 7® Metropolitan Court, Chennai which is
marked as Exhibit P114, Electoral Identity Card of Shakir Aseem, S/0. Basheer
Ahammed which is marked as Exhibit P115 and a white Nokia mobile phone
whichis marked as MO9 were seized. Exhibit P112 is a publication by Islamic Law
Academy, Kozhikode. There is no indication in Exhibit P112 that the said concern
has got any connection with SIMIL.  Of course, Exhibit P113(a) writings may
indicate that that is in reference to the Intelligence Bureau, enquiry by intelligence
Bureau at various places and the encounters by the Chennai IB etc. Exhibit P114
summons is seen issued to answer a charge under section 10 of the Unlawful
Activities (Prevention) Act.

259. PW43, who was the Crime Branch Detective officer in Kozhikode in
2008, as per the direction of the Superintendent of Police conducted an enquiry
about Shakkeer Azeem mentioned in Exhibit P115 by going to Chennai. At that
time Exhibit P114 and Exhibit P115 were entrusted to him. PW43 said that Sahib
Azeem mentioned in Exhibit P114 is Shakkeer Azeem himself whose name is shown
in Exhibit P115. He would say that the case mentioned in Exhibit P114 was taken
against Shakkeer Azeem for having worked in favour of SIMI which is declared
unlawful. Exhibit P149 is the report given by PW43 after the said enquiry which
was sent to the Investigating Officer herein by the SP along with Exhibit P148
covermg letter \PW43 does not know whether in Exhibit P114 case the accused
were acqultted N demed that Exhibit P115 was manipulated for the purpose of
thls case Théref 1 ¥no evidence to show that PW43 had gone over to Chennai

s _,.-'_}"’
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Court and verified the documents therein. His knowledge that Shakkeer Azeem and
Sahib Azeem are one and the same person is only on enquiry with local residents.
He has not verified the official documents like voters list etc. to get adequate
knowledge about the identity of the person mentioned in Exhibits P114 and P115.
The evidence of PW43 is not at all useful for the prosecution to cast any guilt on any
accused herein much less upon A2.

260. Even though a search in the house of the A1l was conducted, no
articles incriminating the accused nor any articles having any connection with SIMI
were recovered.

261. Regarding the link evidence as to whether A2 has got any allegiance
with SIMI, I will be discussing after sometime.

262. PW37 frankly conceded before the Court that a house search in the
house occupied by A3 was conducted but nothing incriminating were recovered.
Exhibits P124 and P125 are the search memorandum and search list in respect of
the said house search. Exhibits P12, P98 and P99 would not disclose the name of
A3 as a member of SIMI. Hence no other link evidence to show any allegiance for
A3 to SIMI could be collected by the prosecution.

263. Now [ may come with the case of A4. As already stated he had
arranged the meeting at Happy auditorium in Panayikulam on taking the
audirorium on rent from PW2. It was A4 who invited PW1 to the said meeting. It
was A4 who introduced the other persons sitting on the dais at the initial porrion of

the meeting.
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264.  Exhibits P12, P98 and P99 do not contain the name of A4 either as a
SIMI member or as its Executive Committee Member.

265. Then to be considered is as to whether there is any other link
evidence to show the allegiance of A4 with SIMI.

266. PWS8 was an office bearer of Islamic Youth Movement (IYM). He said
that himself and A4 together were in IYM, that since there was a lot of difference of
opinion for him with A4, he had disassociated with the A4.  He knows the
convening of meeting on 15.08.2006 at Panayikulam and arresting of some persons
including A4. He identified A4. According to him, at the time of the said arrest
himself and A4 were not workers in any association. He said that his opinion is
that SIMI would not go in consonance with the ideologies of Islam. According to
the prosecution, PW8 had disassociated with A4 on ideological differences. When
such a question was posed to A8 he did not deny having given any such version to
the investigating officer.

267.  The version of PW8 at best would show that there was ideological
differences for him with A4 and SIMI does not follow the real ideologies of Islam.
Except in that limited manner the versions of PW8 have not at all helped the
prosecution.

268. PWI10 has got acquaintance with A4. However, he had never worked
with A4 ti_p-.‘apy_*associations, organizations etc.  According to the prosecution,
PV\{}O g':;lve versmntR the investigating officer about the knowledge of arrest of A4

for having convsnéd‘_glﬁ meeting at Happy auditorium, Panayikulam on 15.08.2006.

o
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He denied of having given any such version. Hence on turning hostile that portion
is given marking as Exhibit P20 case diary contradiction. The version of PW10 has
also not aided the prosecution.

269.  The house of A4 was searched on sending Exhibit P116 search
memo. As per Exhibit P117 search list a book titled as “emnsnun aausNE an@” e "
which is marked as Exhibit P118 and another book titled as “snmyogo
mmowWlaimyae”  which is marked as Exhibit P119 were seized. Out of this, Exhibit
P118 is another copy of Exhibit P112 and Exhibit P119 is another copy of Exhibit
P54. 1 have already discussed about Exhibits P112 and P54.

270. PWI18 worked with A4 in IYM. He does not know whether A4 was
an activist of SIMI. His knowledge is that he came to know about the arrest of A4
subsequently. The evidence of PW18 will not be of much use to the prosecution.

271. I may now come with the case of A5, Shammas. PW11 is the uncle
of A5. He does not know in which organization or association A5 is working or had
worked. He came to know from the newspaper only that during 2006 the police
had arrested AS5. He also does not know Al and A2. He denied of having given a
version that A5 used to move with A1 and A2. I have already referred abour this
version while discussing about Al.

272. A search was conducted by PW38 on 16.08.2006 in the house of AS.
Exhibit P129 is the search memorandum issued to the Court prior 10 the said search.
On conducting the said search some books were recovexgd as per Exhibit P130

n u

search list. The books so recovered are titled as = “eaweae SN SIGIE ",
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“gaylalem wo@ mavy@es w@ " These are given marking as Exhibits P131 to P133.
These books are not the publications of SIMI nor issued from any library run by
SIML

273.  Exhibits P12 and P98 list of SIMI activists and members do not
contain the name of AS in any of the units mentioned therein.

274. Now I may come to the case regarding the A2 which I have already
deferred a bit earlier. The name of A2 as per the final report is Abdul Rasik,
S/0. Abdul Rahman.

275. On 16.08.2008 a search was conducted by PW39 in the house of A2
but no incriminating materials were recovered.

276. The prosecution case is that A2 by disguising himself as Atheek
Rahman occupied a house at Triveni Quarters in Kozhikode owned by PW4, that he
either run a book stall by name “Nanma Books” or was an employee therein or was
doing operation of SIMI activities under the said cover.

277. PWA4, the said owner of Triveni quarters while testifying in court was
asked to identify any of the accused who is known to him. He closely verified the
accused by going near to the dock and initially pointed out A4 and A2 stating that
he can identify them. However, immediately he said that he could identify properly

onlngg__ stating that A2 was occupying Door No.17/160 belonging to him. He

<

t A2 had occupied the said building under the name Atheek Rahman

- ‘!I.'—,_
and in- that _‘néme only the rent agreement was executed by him. The rent
v ,"k o

agreement js,given marking as Exhibit P13. Actually, this is a license agreement.
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278.  PW4 said that after A2 had vacated somewhere in the month of July
police had conducted a raid in the said house that two days thereafter the police
had summoned him to the police club from where he had seen A2 and at that time
only he came to know the real name of him was not Atheek Rahman but Rasik.

279.  Despite very vehement cross-examination, the identification of A2 by
PW4, his version that A2 had occupied a house of him under the name Atheek
Rahman could not be discredited.

280.  PWS5 is the son of PW4. He also supported the very same version of
PW4. He also identified A2 in court and stated that his name as disclosed to them
at the rime of his occupying the quarters was Atheek Rahman and only when he was
brought by the police and when police told him that he came to know the real name
of A2 was Rasik.

281. In this context it is to be noted that the examination of PW4 and
Pw5 were continuously, that PW5 was called immediately after PW4's examination
was over and by the time PW5 had stepped into the witness box without getting the
permission of the court, A2 had changed his position in the accused box. Despite
the said fact PW5 could properly identify A2. In fact, the idea of A2 in changing
position in that manner before PW5 had come to the court hall, itself would show
that he was attempting to play some hide and seek game and he was sure that there
was possibility of PW5 identifying him. This conduct of A2 in court would also give
strength to the version of PW4 and PWS5 that it was A2 only V\:f;ha_d oct{bip':i’ed door

No. 17/160 of Triveni quarters in Kozhikode belonging to Pv\ﬁ)}uﬁdeif Exh1b;tpl3
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license agreement for about two years under the name Atheek Rahman.

282.  The recovery of Exhibit P13 from PW4 and PWS was by preparing
Exhibit P14 seizure mahazar in which also PWS5 is an attester.

283.  PW12 was the occupant of this particular house of PW4 after A2 had
vacated. The said house was searched by PW45 on 18.08.2006. The search
memorandum in respect of the same is Exhibit P150. After the said search so many
items were recovered from the said house as per Exhibit P22 search list. PW12 is an
attester to the same. Out of the recoveries so done the most important items are
Exhibit P22(a) which is a memorandum criticizing the banning of SIMI signed by
so many well known persons including literary persons and Exhibit P22(c) which is
a telephone bill of Reliance Hello for the period from 08.07.2006 to 07.08.2006 in
the name of Rasik.PA., Nanma Books.  Exhibit P22(b) which is a visiting card of
Nanma Books stall was also recovered under Exhibit P22. A book by name
“Crescent International” which is styled as the news magazine of Islamic Movement
was also recovered in the said search. Moreover, so many articles belonging to
PW12 also were recovered.

284. In this context it is relevant to note the evidence of PW12. He does
not remember whether the building occupied by him at the time of search by the
Police was containing the articles of previous occupant. But he would say that he

was given possession of that building without cleaning the same. He identified his

ok and identity card which are Exhibits P23 series, P24 and
P25;which wére alsor

71 covered under Exhibit P22. He does not remember whether
S



120

Exhibit P22(\a), P22(b) and P22(c) were recovered from his room under Exhibit
P22. According to the prosecution, PW12 had given version to the investigating
officer that at the time of search by the police in his room the books and the other
items of Nanma Books were there. He denied of having given any such versions.
Hence those versions are marked as Exhibit P26 abd P26(a) case diary
contradictions. During the cross-examination of PW12, the recovery of Exhibit
P22(a) to P22(c) was not cha}lenged. PW45, while conducting search also
recovered a flux sheet in-printed with 'Nanma Books' which he identified in court
as MO10.

285.  During the cross-examination of PW4 and PWS5 also recovery of the
telephone bill issued in the name of Rasik.PA. has not been challenged.

286. A telephone bill in the name of Rasik.PA of Nanma Books if was
found out from door No. 17/160 under Exhibit P22 search list and when that
telephone bill does not relate to the then occupier PW12, the only inference the
court could draw is that the telephone bill was in respect of previous occupant of
the same. PW4 and PWS assertively said before the court that the previous
occupant was A2 only. Hence the said telephone bill definitely is in respect of A2.
It will also prove that A2 at that point of time was running either Nanma Books or
an employee of the Nanma Books. In this context a suggestion given to the PW4

from the side of the cross-examiner also can be verified. It was.suggested to PW4
that the owner of Nanma Books was “Atheek Rahmaf, “’,Sk./o.,,Abdul residing at

Muringathodi, Near Old Post Office, Thrikkarodu A’:r_:";t'sérﬁ-,’Thilru'rangadi Taluk,
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Chemmattu” which was not denied by PW4. Yet another suggestion was given to
PW4 that the said Atheek Rahman signed upon Exhibit P13 for his employee by
name Rasik to which PW4 answered that he cannot say anything about it. The said
suggestion would then show that one Rasjk must have been the occupant of that
house.

287. Knowledge about the connection of A2 with Nanma Book Stall was
well disclosed to the police and therefore a search in the Nanma Books stall was
conducted. Of course, this knowledge was not gathered for the first time while
conducting search in the house of PW4, but it appears that such a knowledge was
gathered even on the date of incident otherwise it was not possible for the police to
conduct a search in Nanma Book prior to conduct of search in the house of PW4.

288. PW35 conducted the search in Nanma Books stall after sending the
Exhibit P74 search memorandum. On conducting search he recovered very many
items as per Exhibit P73 search list. The items so recovered were produced in court
by incorporating the same in form No. 15 which is Exhibit P75. Exhibit P76 to
P8B(d) are the various items recovered on such search. Many such items are
related to the articles expressing anguish on the harassment upon the Muslims even
though none of this articles relate to SIMI. While considering the aspect of sedition
[ may be referring to the some of the articles in some of the books so recovered
under E.xhlblt P73

289 - Oh the day of the incident itself Exhibit P3 which is the book titled as

“Mass Reglstance mj(ashmu)’ was recovered from A2. I have already referred
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about the same. In Exhibit P3 there is a seal of Hira Library, Hira Centre, Mavoor
road, Kozhikode-4. The book No. 3261 also is written in red ink in the said round
seal which is found on the front and back of this particular book. It is therefore
clear that this particular book was issued from Hira library. Hence the investigating
officer thought it fit to conduct a search in Hira library to collect some link evidence
with respect to the role of A2. As wanted by the investigating officer, the City
Police Commissioner, Kozhikode had given instruction to the Sub Inspector of
Police, Nadakkavu, Kozhikode to conduct a search in Hira library. Accordingly
PW33, the then Sub Inspector conducted a search by reaching the said library at
11.15 a.m. On 16.08.2006. On such search the library register was found out and
when PW33 verified the same he found that page 175 of the said register relates ro
the issuance of book to Rasik. 'The search list in respect of said search is proved by
PW33 as Exhibit P65,

290.  The issue register of library is proved by PW33 as Exhibit P66. The
first three pages of Exhibit P66 together are index describing the name of the
member, the membership number and page in the register allotted to that member.
The said index is marked as Exhibit P66(a). The same shows that member No. 268
is Razik.A.Rahim and Page number allotted to him is “175”. The said page is
marked as Exhibit P66(b). The address shown in Exhibit P66(b) is
“Razik.A.Raheem, Parayil, Nadackal Post, Erattupetta, 686 124, 04822276377”.

291. I have initially stated that the name of theggeond accused is Abdul
b GATTS,

Rasik, S/o. Abdul Rahim and address in the chargre/_’é_l"i_'éé’t';ié;‘ﬁpéga‘l?althusseri House,

R R i TR S
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Nadakkal, Erattupetta”. In Exhibit P12(c) the 7™ person under the heading
“Frnakulam” is “Rasik.A.Rahim, Room No. 10, Islamic Centre, Pulleppady road,
Cochin”. In Exhibit P12(d) the first person under the heading “City” is also the
same person. In Exhibit P98 the Zilla President of Kottayam District is
“Rasik.A.Rahim, Parayil House, Nadakkal, Erattupetta”. In Exhibit P99 also it is
recorded.  The question then to be considered is whether 'Rasik.A.Rahim'
mentioned in Exhibits P98 and P99 and 'Razik.A.Raheem’ in Exhibit P66(b) is Abdul
Rasik, the 2™ accused himself. When PW4 and PW5 very assertively stated that A2
was in residential occupation of their building and when A2 immediately after
vacating that building was found in possession of Exhibit P3 book which was
actually of Hira library what could be made out is that the said book must have
issued to A2 only as otherwise there should be some evidence to show that the said
Razik.A.Rahim actually passed over this particular book to A2.

292.  For resolving this aspect I may also refer to the oral testimony of
PW37 and some other aspects. In chief-examination PW37 said that Exhibit P102
and P103 are the arrest memo and inspection memo prepared at the time of
arresting of A2, that the information about the arrest was given to the father of A2,
namely Abdul Rahiman through phone No. “04822276377”. Exhibit P102 also
discloses about the conveying of information about the arrest through this phone
number.

293;_" : .Whjlllé-lseﬁfg.jggestioned under section 313 Cr.PC, question was posed

about Exhibit PlQZ‘aﬁd Pl()‘ﬁ at which time A2 answered thart at the time of arrest
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signatures were obtained on so many papers but he does not know the contents of
the same. That means he is not denying Exhibit P102 and P103. If so, the entry
in Exhibit P103 regarding the aforementioned telephone number as that of his

father is not disputed by him which shows that the said telephone number is in his
house only.

204. In this context the evidence of PW33 along with the entries in
Exhibit P66 can be perused. It is stated by PW33 that in Exhibit P66(b) page the
addressee shown is “Rasik.A.Rahim, Parayil, Nadakkal Post, Erattupetta 686124,
04822276377”. As question number 213 the 2™ accused was posed about this
entry to which he answered in the positive. [ may quote Question No. 213 and
answer given by A2 for the sake of proper understanding as below :-

“Q.213. Exhibit P66 175-)0 eni1z@d a)jdsm aflaioauacw)
“0000Iy " ag). 0anlo, alo0@\@3, MSEHTI Batdmuno,
OEI0Qealg, 686124, 04822276377 agmwo gD
cacdaflenmomlan emee @s@awon 268”7 agano
eacaflenmomley” geglena “SIMI” agawe @:0smafigens”
sy’ PW33  oJomam  @rE)&ids oo omRinSoodio
MMBHQo OalYMO.  QAUGY®o  alogaiomesned ?  (PW33
states that the complete address shown in Page 175 of
Exhibit P66 is “Rasik.A.Rahim, Parayil, Nadakkal Post,
Erattupetta 686124, 04822276377”, that on the left
side of this address it {s written as “268”, that on the
top of this address it is written as “SIMI% SR, this
register shows all these entries as si&téd' byPTFVB.S’Ha\ve

You got to say anything ?) Tl LNGE e
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A. @Y ofleldio «HBBP@IED.  olOS DD library-ona3
aMies” oomdarlofe). (This address is that of mine. But
I do not have a membership in this library.)

295.  Thus, the admission of the 2™ accused that the address shown in
Exhibit P66(b) is that of himself and when Exhibits P12, P98 and P99 shows the
very same address A2 is admitting before the court that he has got a name as
Rasik.A.Rahim of Parayil house with telephone number 048422276377. Hence the
only inference the court can draw is that the entry as Rasik.A.Rahiman in Exhibirs
P12, P98 and P99 is in respect of the 2™ accused only.

296. Next to be considered is whether the answers given during
examination under section 313 Cr.PC could be utilized against the accused. It is
true under section 313 (3) Cr.PC. the accused shall not render himself liable to
punishment by refusing to answer. However, Section 313(4) Cr.PC. would come in
aid to solve this situation. The said provision can be quoted by me as above :-

“(4) The answers given by the accused may be taken into
consideration in such inquiry or trial, and put in evidence
for or against him in any other inquiry into, or trial for, or
any other offence which such answers may tend to show he

has committed.”

.. 297. A reading of the above provision therefore would show that the

\ a-n‘svxfers given by the accused can be taken into consideration in the trial.

.h‘

298 T}ix Ranmaresh & OQthers v. State of Chhattisgarh (ATR 2012 SC

: 52) Wh[ e'discussing on the legal aspects of Section 313 Cr.PC., the Hon'ble Apex

Court held as below :-
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“22. It is a settled principle of law that the obligation to put
material evidence to the accused under Section 313 Cr.PC. is
upon the Court. One of the main objects of recording of a
statement under this provision of the CrPC is to give an
opportunity to the accused to explain the circumstances
appearing against him as well as to put forward his defence, if
the accused so desires. But once he does not avail this
opportunity, then consequences in law must follow. Where the.
accused takes benefit of this opportunity, then his statement_
ade under Section 313 Cr.PC , insofar as it supports the case of.
the prosecution, can be use ainst _him for rendering
conviction. Even under the latter, he faces the consequences in

law.” (Underlines supplied by me)

299. 1 have already said thar the answers of the 2™ accused which I
mentioned already are actually supporting the case of the prosecution. Hence those

answers can be used against the accused in the light of the above dictum.

300. With respect to the evidentiary value of a statement given under

section 313 Cr.PC. some other decisions of Hon'ble Supreme Court of India can

also be referred to. In Jagroop Singh v. State of Panjab {AIR 2012 SC 2600) it is

held as below :-

“30. Another aspect is to be taken note of Though the
incriminating circumstances which point to the ,guzlt of the
accused had been put to the accused, yet*fle cauld not give
any explanation under Section 313 of the, C@de of Crlmmal
Procedure except choosing the mode af denzal In State of

Maharashtra v. Suresh, it has been held that when ‘the




127

attention of the accused is drawn to such circumstances
that inculpated him in the crime and he fails to offer
appropriate explanation or gives a false answer, the same
can be counted as providing a missing link for completing
the chain of circumstances. We may hasten to add that we
have referred to the said decision only to highlight that the
accused has not given any explanation whatsoever as
regards the circumstances put to him under Section 313 of

the Code of Criminal Procedure .”

301. In Bable alias Gurdeep Singh v. State of Chhattisgarh [AIR 2012

SC 2621) it is held that answers given by the accused during examination under

313 Cr.PC. binds on him.

302. In fact in Exhibit P66(b) the last entry is Book No. 3261 “Mass
Resistance in Kashmir” issued on 03.08.2006. I have already stated that the
membership number is 268. That membership number is written on the slip of
Hira library affixed on Exhibit P3 book which is given a separate marking as Exhibit
P3(b). This shows that the book was to be returned on 15.08.2006. Exhibit P66(b)
shows that this book was not returned to the Hira library. It also would show that
this book was previously issued to the very same person and he had returned the
same also.

303.  The above evidence would clearly link A2 with the membership in
Hira hbrary under the name Razik.A.Rahiman and his taking of Exhibit P3 book
which was brought by h1;n to Happy auditorium, Panayikulam on the day of the

incident. Moreover m EXhlblt P66(b) there is an inscription as “SIMI” indicating
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that the said member would be identified by the library as a person having
connection with SIMI. In fact in various pages in Exhibit P66 the members would
be identified in similar manner as “Vachanam staff”, “majilis”, “Darul Huda”, “Al-
jami”, ‘Al-Islamia, SIO Zonal Secretary and Jama-ath District Committee. This is
very clearly spoken to by PW33. Hence the recording of SIMI on the top of Exhibit
P66(b) page does not appear to be artificiality made by the prosecution to create
some evidence.

304. In fact, from Exhibit P66 a paper containing the name and address
of this Razik also was recovered which was given a separate marking as Exhibit P70.
Exhibits P67, P68, P69 and P70 are also items recovered under Exhibit P6S search
list.

305. Despite very vehement cross-examination of PW35 the search in Hira
library, recavery of these items and entries in Exhibit P66(b) could not be
discredited.

306. When Exhibit P66(b) entries relate to A2 as already discussed by me,
what could be made out is that he himself took Exhibit P3 book from the said
library so as to convey the contents of the same in his speeches in the said
auditorium.

307. 1 have referred about the evidence of PW11 already while

considering the link evidence against A5. I have already referred about Exhibit P21

,.A—u.h =4

XAl

case diary contradictions in the statement of PW1/}/ d;nﬂ_wng hlS Versmn about

knowledge about Rasik. According to prosecuuon,/ “’PW7 ‘wals &Jor\k‘mg in Nanma

\ y
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Books Kozhikode, that he had acquaintance with A2 herein but he denied of the
same. Exhibit P17 is the visiting cared of PW7 while he was working in Nanma
Books. He denied of having given versions to the police about his acquaintance
with A2. Hence those were given marking as Exhibits P18 and P18(a) case diary
contradictions. The versions of PW7 did not at all help the prosecution.

308. I have referred about PW3 while considering the role of Al. PW3
had denied of having any sort of acquaintance with A2 also. In fact it was through
PW3 Exhibit P12 and some entries there in were marked.

309. PWO9 knows A2. But PW9 does not know whether A2 has any sort of
connection with SIMI. [ will refer about PW9 while considering about the role of Al.

310. I have already referred about PW13. He identified A2. I have also
stated about the evidence of PW13 describing the relationship between Al and A2.
However, PW13 does not know whether A2 was a member of SIMI. I have referred
about the case diary contradictions in the statement of PW13.

311. PWI19 knows A2 pretty well. But he does not know whether A2 was
associated with any sort of association. He denied of having given a version to the

police that he was a member of SIMI and A2 had inroduced him to SSIMI. That

portion is given marking as Exhibit P37(b) case diary contradiction.

312.  An over all appreciation of the above evidence collected directly
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that the meeting held at Happy auditorium at Panayikulam on 15.08.2006

convened by A4 and under the leadership of A1 to A5 was actually for showing

allegiance or solidarity to SIMI and it be held that the said meeting was

actu, a meeting to spread ideologyv of SIMI and thereby a eting of an

unlawful association and a terrorist organisation.
313. Then to be considered is ther there was nla activi

committed by the accused 1 to 5. For this purpose I may initially refer to certain
legal aspects. “Unlawful activity” is defined in Section 2(0) of the Unlawful
Activities (Prevention) Act as below :-

“Co)“unlawful activity”, in relation to an individual or
association, means any action taken by such individual or
association (whether by committing an act or by words,
either spoken or written, or by signs or by visible
representation or otherwise) -
(i) which is intended, or supports any claim, to
bring about, on any ground whatsoever, the cession
of a part of the territory of India or the secession of a
part of the territory of India from the Union, or
which incites any individual or group of individuals
to bring about such cession or secession; or
(i) which disclaims, questions, disrupts or Is
intended to disrupt the sovereignty and territorial
integrity of India ; or e
,v':’_ TIC,
(iii)  which causes oprezs mteﬁﬂld_ to cause

disaffection against Indlq
i .'; '.r .

fq\
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314. “Unlawful association” is defined under section 2(p) UA(P) Act as

below :-
“(p)”unlawful association” means arny association,-

(i) which has for its object any unlawful activity, or
which encourages or aids persons to undertake any
unlawful activity, or of which the  members
undertake such activity; or

(i)which has for its object any activity which is
punishable under section 153A or section 153B of
the Indian Penal Code (45 of 1860), or which
encourages or aids persons to undertake any such
activity, or of which the members undertake any
such activity:

Provided that nothing contained in sub-clause (i)

shall apply to the State of Jammu and Kashmir.”

315. “Cession” and “Secession” are defined under sections 2(b) and 2(i)
of Unlawful Activities (Prevention) Act as below :-

“2(b) “cession of a part of the territory of India”
includes admission of the claim of any foreign country
to any such part.”

“2(i) “secession of a part of the territory of India from
the Union” includes the assertion of any claim to
determine whether such part will remain a part of the

territory of India.”

y 316 ' The discussion on this aspect requires the understanding of the

- e e ) _
above provjsxpn;s--qﬂl‘aw and that is the reason why I quoted these various terms as

gLy
V H

above. .
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317.  There is no dispute that as on the date of commission of offence the
SIMI was a declared unlawful association. At that time and even now SIMI is a
terrorist organization also. In the opening part of the judgment I have referred
about (AIR 2010 SC 2633) and stated that the basic ideologies of the terrorist
organisation and unlawful association are the same.

318. I have also referred about the basic ideologies of SIMI while I made
a discussion in the opening part of this judgment. I stated that the various studies
about SIMI in the articles copied from the web site show that SIMI indulges in the
ideologies of cession of Kashmir by advocating that Jammu & Kashmir is a part of
Pakistan.

319. When it is found that the meeting is that of SIMI or to spread the
ideology of SIMI inference can be drawn that the idea was to indulge in an unlawful
activity as the object and idea of SIMI is unlawful activity only.  The latest
notification banning SIMI which is marked as Exhibit P213 which is dared
07.02.2008 stated that SIM! continues to indulge in activities for which it was
banned earlier and the acdvists of SIMI are still indulging in communal and anti-
national activities and the activities of SIMI are dewrimental to peace, integrity and
maintenance of secular fabric of Indian society. In the said notification it is also
stated as below :-

P s

“And whereas, the Central Gove/r/ ment zs ﬁ},rl;(l.‘er of the

opinion that if the unlawful c?étwmes of t S)MY are not
curbed and controlled mee/dlately, Lt w1ll take the

. =
NSV
. »

opportunity to - % -_‘_-,, : g
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i, continue its subversive activities and re-organize its
activities who are still absconding;

ii. disrupt the secular fabric of the country by
polluting the minds of the people by creating
communal disharmony;

iii. propagate anti-national sentiments ; and

iv. escalate secessionism by supporting militancy;

320. In the light of the above aspects, the speeches of various speakers at
the venue and the various literatures seized from the persons on the dais and the
contents of those literatures have to be perused as they may throw light on the
aspects as to whether an actual unlawful activity was done by Al to A5 on
15.08.2006. My attempt next is to resolve this aspect.

321. I have already quoted the gist of the speeches of A2 and A3 as given
by PW1. The speech of A2 was that the Muslims are indulging in Jihad against the
Indian Military Force in Kashmir, that Indian Military Force are gunning down those
Jihadists and as against the same a fight through SIMI is to be made.

322.  Thus, this particular speech is actually calling upon the listeners to
make a counter attack against the Indian Military Force operating in Jammu &
Kashmir stating that those military persons are actually gunning down the Jihadists.

323. Military Force is posted in Jammu & Kashmir for the purpose of
protecting _'.:h?. boundaries of India against the invasion and intrusion by outside
illegal forces and '/t"qrrorist groups operating in Pakistan. Therefore, it is to protect

the sl‘m{gre_i.g_':nt'y'_ag& u(i/tf(-’p,gnry of India,’i;he Indian Military Forces are struggling and
. ; Za /:f" . ‘

operating. . Wh'én‘_i’\t_fisf‘said by A2 that Muslims in Kashmir are indulging in Jihad
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against Indian Military Force, what could be gathered is that some sect of Muslims
in Kashmir are indulging in war against Military Force and consequently the war is
directed against our nation itself. For this purpose meaning of the term ‘Jihad” as
given in Britannica Ready Reference Encyclopedia, Page No. 185 of Volume 5 can be

quoted as below :-.

“Tihad  In ISLAM, the central doctrine that calls on
believers to combat the enemies of their religion.
According to the QURAN and the HADITH, jihad is a duty
that may be fulfilled in four ways: by the heart, the
tongue, the hand, or the sword. The first way (known in
SUFISM as the “greater jihad”) involves struggling
against evil desires. The ways of the tongue and hand
call for verbal defense and right actions. The jihad of the
sword involves waging war against enemies of Islam.
Believers contend that those who die in combat become
martyrs and are guaranteed a place in paradise. In the
20™ and 21* centuries the concept of jihad has sometimes
been used as an ideological weapon in the effort to
combat Western influences and secular government and

to establish an ideal Islamic society.”
324. From the above description what could be made out is that “jihad”
may sometimes be used as a weapon in an effort to combat secular government

also.

325. Ttisin the above background the speeches of A2 and A3 at the venue

s

are to be visualized. 1 have already sté'&d thas

,:\Speeches relate to counter atrack

to Indian Military Force. The thﬂdlStS even' accordmg to A2 and A3 in their speech

-, ; . F
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are fighting against Indian Military Force. The said fight is therefore against the
secular government of India.

326. He'nce, the ideology of SIMI as already noticed by me in the
literature referred in the earlier part as well as in order of the UAP Tribunal is
actually spoken by A2 and A3 at the venue. The same amounts to advocating,
abetting or inciting the commission of unlawful activities which squarely come
within the fold of Section 13(1)(b) of UAP Act.

327. 1 have already stated that SIMI propagates Islamic rule.  The
versions of A3 as spoken to by PW1, PW31 and PW37 would show that he was
canvassing for an Islamic rule in India as he wanted to bring India back to the
period of Muslim rulers like Naizam, Mugals etc. If India is imposed with Islamic
rule or to make India an Islamic state that will be totally against the secular fabric of
this country. As per the preamble of the Constitution of India, “the people of India
have resolved to consdtute India into a sovereign, socialist, secular, democratic
republic and to secure to all citizens, among other things, Liberty of thought,
expression, belief, faith and worship”. Secularism is part of the basic structure of
constitution. When the speech of A3 as disclosed from PW1, PW31 and PW37 is to
propagate Islamic rule and when A2 and A3 stated to join hands with the jihadists
fighting against Indian Military Force though SIMI, the incitement or advocating at
the venue, by A2 and A3 was for fighting war against nation as such and to disrupt
&tlﬁ soverelgnty and integrity of India and to adversely affect the concept of

31 seculansm and“-to disrupt the liberty granted by the Constitution to its people of

-~
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thought, expression, belief, faith and worship. Hence I repeat that the speeches
rendered by A2 and A3 at the venue definirely amount to commission of unlawful
activity.

328. PW31 and PW32, the two police officers who accompanied PW37 to
the hall, during the interrogation by PW37 did not at all give the versions of A3 as
they heard and as they stated in Court. To this they gave a cogent explanation that
since PW37 also heard, they did not reproduce what they heard to PW37. It is the
version of PW37 that he had only recorded gist of the statement of PW31 and
PW32. It is true, under the Police Manual, it is the duty of the investigating officer
to pose guestion to witnesses and extract all the information they knew. The
failure of PW37 to follow the directions in the Police Manual as above would only
show that there was failure on his part to discharge his duty as a prompt
investigating officer. But this failure would not affect the credibility of the versions
of PW31 and PW32.

329. It appears that PW31 and PW32 when questioned by PW48 gave
very detailed version stating that they were asked by an investigating officer of
such details for the first time by PW48. In this context it appears that PW48
noticed the defect committed by PW37 and subsequent investigating officer, that is
PW47 and had attempted to cure that defect. 1 do not find then any omissions by
PW31 and PW32 to state elaborately to PW37 would adversely affect the versions of
the prosecution. It appears PW32 has g,wen é'éita?céfnent to PW48 that when they

reached the hall there was a speech by somebudy, d}\af n culmination of the said
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speech another person has started a speech. PW32 said that he did not give such a
version to PW48 and if such a version is seen recorded, the same is not correct.
That portion is given marking as Exhibit D4 case diary contradiction. PW48 even
though appears to have stated that such a statement is seen recorded by him he
would say that the same was really a mistake.

330. It is to be noticed that the definite case of prosecution as brought
out from PW1 and PW37 is that when A3 was concluding a speech only the police
entered into the Hall and police did not have an opportunity to hear the speeches of
anybody on a close watch by hiding. Hence the possibility of PW32 hearing the
speeches of two persons is only to be ruled out. If so what could be made out is
that Exhibit D4 was recorded by PW48 mistakenly.

331. PW31 admitted that he did not disclose to PW37 about the portions
of the speech he heard from the dais. It was suggested to PW31 that at the time
when PW48 interrogated him he was taught about some such versions. He denied
such suggestion. [ have already stated that PW37 deposed in court that he
recorded only a gist of statement of PW31 and PW32 and in the statement of PW31
and PW32 so recorded there is version that what they have heard were seditious
speeches and therefore the version given to PW48 cannot be treated as exaggerated
version but can only be treated as amplified version which is permitted in law.

) ) 332. To support or to bring link evidence to this aspect are the materials
. coIIectedf;‘@\{n Al to AS on the day of the incident. These materials were brought

! - \ : ’-:7-{:\'1:- e
., byAl ;o;AS,j}to the venue and many such materials were placed on the dais itself.
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In fact, PW1 had occasion to glance through some of these materials prior 1o the
commencing of the function immediately on entering into the hall. These materials
according to the consistent versions of PW1, PW31 and PW37 were hidden inside
their wearing apparels by Al to AS on s’eeing the police force.

333. Now I may refer to each and every such materials recovered from Al
to AS and 1 will also refer to some of the contents therein to decide whether any
such contents are against the fundamental concept of nation against the sovereignty
and integrity of India and against its secular fabric.

334. I have already stated Exhibit P2, PS5 and P64 were the literatures
recovered from Al. Exhibit P2 is a publication by SIMI by name “a@puwlmleanane

9alQ0D alej" as already stated by me. The contents of this article when gone
through closely refer about praising some freedom fighters and contents do not call
upon anybody to establish any Islamic rule. The contents only would show that
nation has again became a slave of World Bank, IMF etc. because of taking of loan
from those institutions. There is no whisper in the contents in Exhibit P2 against
the sovereignty and integrity of our nation.

335.  Exhibit P55 is a book of SIMI circulated at mefand ee:amacocdmy” by
name “@pgmoa0aflon @ad mammoosmy @olmeleamad” . A reading of entire
contents in this particular literature would show that it is only propagating the
principles of Islam. Howevery, in page 14 there is some statement to the effect that

all Muslims in the world should unite together and there shall be only one country

without dividing the boundaries in berweemfﬁeiﬁ . inhébited by Muslims only. This

4 . [
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actually is against the sovereignty and integrity of this country as well as the
sovereignty and integrity of other countries in the world. The importance of
Exhibit P55 to link with the offence of unlawful activities raised against Al to A5 is
only that much.

336.  Exhibit P64 which also was recovered from Al is against the rules of
the nation as such. It is stated that Muslims in India are still being treated as
slaves. There are so many allegations against the Indian Natjonal Congress stating
that it has taken the leadership for the partition of India and this particular
literature calls upon to bring back Khilafath or Caliphate. I have already quoted an
article on SIMI by the Institute for Conflict Management, South Asia Terrorism
Portal. I have referred about the concept of SIMI as rejection of secularism,
democracy, nationalism and restoration of Khilafath. If so, Exhibit P64 clearly can
be rreated as containing the propaganda of ideology of SIMI.

337.  Exhibit P3 is the book titled as “Mass Resistance in Kashmir” seized
from A2. It is a publication by Institute of Policy Studies, Islamabad, Pakistan and
the Islamic Foundation, Leicester, U.K. The author of this books is Tahir Amin. A
reading of the foreword and acknowledgment in the beginning of this book would
show that Sri. Tahir Amin is a Pakistan National. A complete reading of Exhibit P3
would show that this is totally against India and false and fabricated stories have
b_e‘_t_an -':ﬁli'_gh,lightled in this book about Kashmir issue. It contains actually venom and
1f it is aJlowedtp spread that will spoil the secular fabric of our nation. I cannot
attééh g}};} soﬂof creditworthiness to this book as a preparation by a scholar.

s g
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338.  Exhibit P3(a) is the map of Jammu & Kashmir annexed in Exhibit P3.
This map is prepared in such a manner to show that Jammu & Kashmir is part of
Pakistan. It is shown that the capital of Jammu & Kashmir is actually Lahore and
capital of country wherein Jammu & Kashmir is located is Islamabad and capital of
the province is Lahore. Islamabad is the capital of Pakistan and Lahore is an
important place in Pakistan. Thus, this particular map gives incorrect, false, anti-
national picture to the effect that the Jammu & Kashmir which is a part and parcel
of India is part of Pakistan.

339. PWI said that while A2 was delivering his speech he was raising this
book and showing this to the audience. That conduct of A2 would show that he is
relying on this book. In this book praises showered upon some organizations by
name The Hizbul Mujahideen, the Jammu & Kashmir Liberation Front, Tehreek-i-
Hurriyat-i-Kashmir. These are organizations declared as terrorist organizations
under the First Schedule to the UAP Act. These organizations are having roots in
Pakistan and operate from Pakistan to indulge terrorism in various parts of India
especially in Jammu & Kashmir. Page 157 of this particular book deals about a
subject stating that Indian Military Force is indulging in killing Kashmiries fighting
for liberation of Kashmir.

340. Thus, Exhibit P3 book as such is a book against the sovereignty and
integrity of India. It is a book containing praises to terrorist organizations

incorporated in the UAP Act, as rea] freedom fighters. .}/“Vhén A2 is relying on this
particular book as his conduct exhibited at the venue; it.is'a very important link
fis 3" i - \‘A
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evidence to show that he was advocating or inciting unlawful activities affecting the '
sovereignty and integrity of the nation.

341. In this context I may also say that this book was taken by A2 from
Hira library twice as evident from Exhibit P66(b) which I have already referred.
That means the relying on this particular book by A2 was to advocate an unlawful
activity.

342.  Exhibit P58 which is also seized from A2 is a programme notice. I
have already referred about the same and concluded that the only striking feature
about the same is noting “aga@m @alauoad mowive ( M aclMt000], alomIaa8e
arpwnmind”15) which may appear to be this particular meeting.

343.  One diary also was seized from A2 on the day of the incident. The
same is Exhibit P53. This is the diary of the year 2006. In the pages for the
dates 02.01.2006 to 05.01.2006 some writings appeared to have been collected
from the religious or holy books of Islam are reproduced. The writings in the
pages 01.07.2006 to 04.07.2006 deal about the location of Kashmir, the population
therein, its earlier history, the Muslim rulers in Kashmir as well as in India, the UN
referendum etc. A comparison of these writings with contents of Exhibit P3 would
show that these notes in Exhibjt P53 are taken from the various chapters in Exhibit
P3. It would then appear that these writings in Exhibit P53 are prepared by A2 for
the purpose of‘m(:ludmg those in his speeches and it is possible that he has included
the same also mo%) PW1 could give only gist of speech which he could recollect.

But somé notes prcp}red by looking into Exhibit P3 itself is an indication to show

e
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that A2 had relied on a publication like Exhibit P3 which contains only anti Indian
articles and for the purpose of showing that Kashmir is not part of India and
therefore the act and attitude of A2 can be treated as against the sovereignty and
integrity of India.

344. I may also note yet another striking feature with respect to Exhibit
P53. The page for writing the name and address of the owner of this diary, the first
page containing the date January 1 and page for writing the monthly planner for
August are seen torn away from this diary. This would have committed by A2 only.
This attitude of A2 would then-show that there must have been writings therein
indicating his role with SIMI and he had managed to tear them away.

345. From A3, Exhibit P4 which is a literature by name “enasmoarw
&ajnse” was seized. Even though this is a publication of SIMI a reading of the
same (available portions of the same as many portions are seen eaten by some sort
of flies etc.) would show that the said literature contains only enlightenment of
Islamic principles. Even though in the Jast portion the word ‘jthad' is seen printed,
because the adjacent portions are eaten by creatures and not passible to read it is
not possible to make out what is exactly meant by Yjihad' in that context. I am not
placing much reliance on Exhibit P4.

346.  Exhibit P59 which is an article by name "@&ominy” @)esEyaosamne”
which also is a publication of SIMI also contains some sort of anti-national
materials. It is everybody's knowledge that ﬁghnng ni's'ide Kashmﬁ and Punjab is
done by terrorist groups. However those terronst groups are gwen ,pralse in this

o
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article stating that their fighting is not against the country, but a fight for the
downtrodden against the upper classes.

347.  Exhibit P5 is a literature seized from A4 which also is a publication
of SIMI. A complete going through of this article would show that it is not
propagating any sort of anti-national elements.

348.  Exhibit P61 is another publication of SIMI calling upon persons to
contribute generally to the SIMI TADA Victims Fund. In this literature it is stated
that Indian Government is showing religious intolerance towards Muslims. This
version is actually against the fundamental concept of secularism enshrined in the
Constitution of India. If so, this literature contains anti-national elements.

349.  Exhibit P62 is yet another publication of SIMI. I have already stated
that this contains compilation of various articles from various magazines including
“vivekam” which is a publication of SIMI. Many articles herein project anti-national
elements to the effect that Muslims in India are subjected to various harassments
and they were actually scape goats in the hands of the ruling government by
tarnishing them as terrorists. Hence [ may say that this publication also projects
anti-national elements.

350.  Exhibit P52 which is seized from A4 is a written note. This note
relates to attack on Muslims at various parts of the country. This will also show a
writing that Indlén j‘udraar{r is actually against Muslims. Hence in a way this note

which would have been bl}rﬁlght by A4 to rely for delivering a speech at the venue

also contams ann-nﬂuonal'e;l'ements
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351. From AS5, Exhibit P56 which is a literature known as “@swlo " was
seized. In the order of the Unlawful Activities (Prevention) Tribunal, which I have
already referred, there is an observation in paragraph 16 that “in Kerala SIMI
activists are said to have circulated a booklet titled “Thadkira” (reminder) showing
similarities between Israel and India”. The above observation would show that

“@dslo " is a circulation by SIMI only. In fact in the first page under the heading
editorial on this literature it is very clearly stated that SIMI has never indulged in
any terrorist activities. It is further stated that SIMI has always been taking attitude
for restoring the Islamic rule and for changing non-Islamic rule which has always
caused trouble to the rulers. Thus, the ideology of SIMI is highly projected in
Exhibit P5S6. The said ideology as already stated is against the secular fabric of our
country.

352.  Exhibit P54 which is a book titled as “ompoge mmowlaimyne"  was
also recovered from A5. The publisher of the same is “avosa”. It is not clear as 1o
whether @uoes is a publisher having allegiance to SIMI. A complete reading of
this particular book would show that Islam does not recognize democracy and
Islam does not recognize election of representative of the people. It is stated in
paragraph 44 of this particular book which is marked as Exhibit P54(a) that “
moa mldancem murwlsel @osnmio nnndmoamn” " (membership in Legislative Assembly
is opposed to Islam). A democracy will survive only if people are given authority to
elect their representative to govern them. /Th'ism M:Mdmﬂental concept

enshrined in our Constitution. When it is stated that membership in Legislative
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Assembly is opposed, the same is opposing the Constitution. Hence this book also
contains anti-Constitutional elements.
353.  In the light of my above discussion it has come out very clearly that
Al to A5 were the organizers of the meeting at Happy auditorium, Panayikulam on
15.08.2006 for propagating the ideology of SIMI and spreading anti-Constitutional,

anti-national feelings as to disturb the sovereignty and integrity of the country. If

so, without any doubt it can be concluded that Al to A5 had incited the

commission of unlawful activity,
354. Then to be considered is the role of A6 to A12 and Al4 to Al7.

In Exhibit P1(a), that is column No. 12 of FIR, the names of these persons are very
clearly mentoned stating that they also had participated in the meeting. Of
course, from the police station these persons were let go by PW37 with a direction
upon them to report as and when necessary. That is the reason why at that point of
time A6 to A17 were not arrayed in the list of the accused.

355. It is only after PW48 had taken over the investigation, that on
perusal of papers, he had come to a conclusion that A6 to A17 and PW1 also ought
have been made accused. For drawing such conclusion he has relied on a lot of
aspects which will be narrated by me hereafter.

356.  The aspects so relied on by PW48 are stated by him as below :-

. A1) The 13 persons who had come to the place belong to different areas

y had all assembled at a remote area like Panayikulam.
N M}‘;rlﬁg esenting that the auditorium Is required for Quran class a
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(3)
(4)

(5)

(6)

357.
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secret meeting of SIMI was convened.
It was not a public meeting nor any mike was used therein.
The Muslim inhabitants in the neighbourhood were not informed
about this meeting.
While A2 and A3 conducted seditious speeches all the persons sat as
audience encouraged them by clapping their hands.
If the persons who sat as audience had any objection to such
speeches they should have vacated the hall immediately but they

did not do s0.

On the above reasons I will indulge in discussion a bit later. For the

time being it has to be verified as to whether A6 to Al12, Al4 to Al7 and PW1

actually attended this meeting.

358.

For this purpose I may initially refer to the annexure to Column No.

12 of Exhibit P1(a). In the same PW37 recorded the names and addresses of all

those persons who were in the audience. They are :-

1. Nissar, S/o0. Ibrahim, Vetruvelil Veettil, Kunjunni Kara, Kadungalloor village.

2. Nissar, S/0. Ummer, Kattilparambil Veettil, Veliyathunattukara,

Kurumaloor Village.

3. Mohiyudheenkutty @ Taha, S/0.Saidu Muhammed, Ulliyattu Veettil,

Adivadu Kara, Pothanikkad Village.

4. Hashim, S/o. Ahamed Ashraf, Madathil Veettil, Mllluizﬂ,ga'ﬁ B\hagam
£im s %0 N\

Panayikkulam Kara, Alangadu village.
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5. Rasheed, S/o. Saithalavi, Varamangalath Veedu, Karinganattu Desom,
Valayar Village, Palakkad District.
6. Riyas, S/o. Aliyar, Chittethukudyil Veedu, Kothamangalam kara,
Thrikkariyoor village.
7. Shameer, S/o. Yousuf, Karukapadath Veedu, Azheekkodu kara,
Eriyadu Village, Thrissur Dist.
8. Ashkar, S/0. Muhammadali, Ilamthuruthil Veedu,
Azheekode Kara, Eriyadu Village.
9. Nissar, S/0.Abu, Ettuthenguparambil Veedu, Azheekode Kara, Eriyadu Village.
10. Sali @ Salih, S/o0. Abdul Rassak, Puzhakkara Veedu,
Nadakkal Kara, Erattupetta Village.
11. Abdul Hakeem, S/o0. Muhammed, Kadakathakathu Veedu,
Azheekode Village, Eriyadu .
12. Nizar, S/o0. Muhammed, Mundikuni veedu, Alakumarikara,
Pooppara village, Idukki District.
13. Muhammed Naizam, S/o. Hamsa, Karimbukandam Veedu,

Mudikkal Kara, Marampilli village.

359. I have perused the charge sheet produced by the NIA and various
other documents namely, the arrest memos of these persons and the address they
have g1ven to bé: ‘ﬁﬂed up in the column for recording so in the “examination of the
acwséa forrln' ar;l:} gund that the address of the persons so recorded in Exhibit
Pl(;a) evlre 1dé=ntlcaﬂ )mr_h the address of them in the charge sheet and in the other

e 1//
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documents. The persons named serially in the annexure to column No. 12 of
Exhibit P1(a) as mentioned in the aforementioned paragraph are therefore Al7,
Al0, A9, Al4, PW1, Al5, A6, A11, A12, A13, A7, A8 and Al6.

360. When Exhibit P1(a) which was recorded on the very same day of the
incident narrating the complete details such as name of persons, residence name,
place of residence etc. the only inference the court can draw is that accused 6 to
12 and 14 to 17 were also present in the said meeting as otherwise it would not
have been possible for PW37 to collect the complete whereabouts of all these
persons to record the same in the annexure to column No. 12 of Exhibit P1(a).

361. Supporting evidence is coming forth from PW1 with respect to the
identification of these accused. He said that while he reached the hall he found A4
and Al4 in front of the shop rooms in the ground floor. In evidence he also
identified A9 by giving his name. He would also say by having a close look at the
dock that all other persons were also present in the meeting.  Despite very
vehement cross examination identification of these accused by PW1 could not be
discredited.

362. PW2 even though saw the police apprehending some persons from
the hall and taking them to the police station she did not identify anybody except
A4, 8

363. PW3l identified specifically by nammg“AB,, A9 “All, Al4 and AlS

and also stated that all other persons whose names were not dlsclosed by him were
also present at the meeting. '
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364. PW32 generally said thar all the persons in the dock were present at
the meeting.

365. PW15, who according to the prosecution had gone behind the police
and had a chance to hear the speeches coming out from the hall, did not identify
any of the accused.

366. PW37 specifically identified A6, A7, A10, Al12, A16 and Al7 by
naming them and also stated that all the accused in the dock were present and they
were apprehended by him from the hall.

367. Thus, there is sufficient evidence forthcoming from the witnesses
also regarding the identification of A6 to A12 and Al4 to Al7 as the persons who
attended the meeting by sitting in the audience.

368. There is no dispute that the address of A6 to A12 and Al4 to Al7
given in the charge sheet is correct. In fact when the village officers or other
revenue officers who proved the residence certificates of these accused, there was
no serious cross examination on that aspect. I will be referring to those residential
certificates hereafter.

369. PW20 was the Village officer of Kadungallur village during 2009-
2010. She gave Exhibit P38 report showing the place of residence of A3 and Al7.
As per Exhlblt P38, the house of A3 is known as Perunthelil Veedu at Kunjini Kara

» \\
' wExhlblr P381!,h;a

'\ N}

__.1n Kadungallo’o%\wllage and A3 is the Son of Abdul Rasak. She would report in

17 Nissar is the son of Ibrahim of Vettuvelil Veettil, Kunjini Kara,

S u ?

Kadungalloor V}ﬂage
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370. PW21 was the Village Officer of Alangad Village during 2009. He
gave residence certificate which is marked as Exhibit 39 with respect to the place of
residence of A4 and Al4. As per the same A4 is the son of Muhammed of Jasmin
Manzil, Panayikkulam Kara, Alangadu village and A14 is the son of Ahamed Ashraf,
Madathil House, Panayikkulam Kara, Alangadu village.

371. PW22 was the Village officer of Erattupetta village during
September 2009. He gave residential certificate in respect of Al, A2, A5, and Al3
which is marked as Exhibit P40. As per Exhibit P40, Al is the son of Abdul Karim,
Peediyakkal Veedu, Nadakkal, Erattupetta Village, A2 is the son of Abdul Rahim,
Perakathusseri House, Nadakkal, Erattupetta and A5 is the son of Jamal,
Ambazhathingal Veedu, Vadakkekara, Erattupetta Village.

372. PW23 was the Village Officer of Azheekode village in Thrissur
District during 2009. He gave residential certificate in respect of A7, A11 and A12
which js marked as Exhibit P41. AS per the said document A7 is the son of
Muhammed Igbal, Kadakathakathu Veedu, Azheekodu Village, A11 is the son of
Muhammed Ali, Ilamthuruthi House, Azheekode village, Eriyadu and A12 is the
son of Abu, Ettuthenguparambil House, Azheekode village, Eriyadu.

373. PW24 was the Village Officer of the Ariyad village in Kodungallur
Taluk during 2009. She gave Exhibit P42 permanent residential certificate in
respect of A6. As per the same A6 is son of Yousuf, Karukap_afialt_-ll\}?Maedu,- Eriyadu

L e R,
PN

Village. ST T,
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374. PW25 was the Village Officer of Pooppara village in Udumban Chola
Taluk in 2009. He gave Exhibit P43 certificate showing A8 is the son of
Muhammed, Mundikunnel Veedu, Murikkumthotty Kara, Pooppara village.

375. PW26 was the Village Officer of the Pothanikkara village in
Ernakulam District during 2009. She gave Exhibit P44 residence certificate showing
that A9 is the son of Saidu Muhammed, Ulliyattu House, Pallarimangalam Kara,
Pothanikkad Village.

376. PW27 was the Village Officer of Karumallur village in Paravur Taluk.
He gave Exhibit P45 certificate showing that Al10 is the son of Ummer and is a
resident of Kattilparambil Veedu, Veliyathukara, Karumaloor Village.

377. PW28 was the Village Officer of Thrikkariyoor village of
Kothamangalam taluk. He gave Exhibit P46 certificate stating that A1S is the son
of Aliyar and he is a resident of Chittethukudyil Veedu, Thrikkariyoor village.

378. PW29 was the Village Assistant of Marambilly village in Emakutam
District holding the charge of village officer in October 2009.  He gave Exhibit
P47 permanent residence certificate in respect of A16 stating that he is the son of
Hamsa Moulavi, Kollamkudiyil Veedu, Mudikkal Bhagam, Marampilli village.

379. As already stated these accused persons do not deny address of
them shown in these residential certificates issued by the revenue officials and these
revenueofﬁclals\vfe(g not subjected to cross-examination.

I\.

as appointed as the investigator of a special investigating

ibit P172 order. On taking over the investigation, PW48
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gave Exhibit P173 report to the court about his proceeding with the further
investigaton. [ have already stated the reasons which according to PW48 for
arraying all the persons attended the said meeting as accused.

381. PW48 took A6 and A7 in custody on 06.10.2008. He thereafter filed
Exhibit P175 report to the court to add A6 and A7 as accused. By preparing
Exhibits P176 and P178 arrest memos he arrested A6 and A7. The inspection
memos at the time of atresting accused are Exhibits P177 and P179.

382, On 14.10.2008 PW48 arrested A8 by preparing Exhibit P180 arrest
memo and Exhibit P181 inspection report. On 21.10.2008 he took A9 to Al2 in
custody. He gave Exhibit P182 report to add A9 to Al12 as accused. By preparing
Exhibits P183, P185, P187 and P189 he arrested A9 to Al12. Exhibits P184, P186,
P188 and P190 are the respective inspection memos.

383. On 31.12.2008, PW48 gave Exhibit P194 report to add Al4, AlS
and PW1 in the array of the accused. By preparing Exhibits P195, P197 and P7
arrest memos PW48 arrested Al4, A15 and PW1. PW196, P198 and P199 are the
respective inspection merﬁos of these persons.

384. On 08.06.2009 PW48 filed Exhibit P203 report to add Al6 in the
array of the accused. He arrested Al6 by preparing Exhibit P204 arrest memo and
Exhibit P205 inspection memo.

385.  Thereafter, he filed Exhibit P207 report to add A17 in the array of
the accused. But A17 could not be arrested byPW4812;§;z£who is the Dy.SB, NIA,

Kochi unit had actually arrested A7 after the NIA had :takengo;\%r the investigation.
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Exhibit P128 is the re-registered FIR by the NIA. PW46 deposed before the court
that on the basis of a look out circular issued against A17, on 20.03.2011 the
Immigration Department of Kochi International Airport detained Al7 when he
alighted there and informed the NIA. On the basis of the same A17 was brought to
the NIA office and his arrest was recorded. It is by Exhibit P153 letter by
Immigration Inspector Al7 was handed over to the NIA. Exhibits P154 and P15S
are the inventories prepared by the Immigration Inspector with respect to the
articles found out on the body search and bag search of A17. Those articles were
returned to A17 himself. Arrest memo cum personal search memo prepared by
PW46 is Exhibit P156. PW46 has identified A17 from the court.

386.  After arresting A8 to A12, A14 and AlS5, searches in their respective
houses were conducted but no materials bringing out any incriminating aspects
about these accused could be recovered.

387. PW40 who at present serves as Dy.SP in NIA was CI of Thirurangadi
while the special investigation team headed by PW48 was constituted and he was a
member in the said team. After arrest of A6 and A7, as directed by the investigating
officer, PW40 conducted a search in the houses of A6 and A7 located at Eriyadu in
Kodungallur Taluk. The search memorandum with respect to conducting of search

in the house of A6 is Exhibit 136. On conducting the search in the house of A6,

P

PW40 xeco'veredtw CDs which were kept in a single cover. Those VCDs has

inscrft)'ti'bﬁ-‘ ';ilp'oi'i‘s-‘it BR-“ag0Qas@d SmoBlaNG@®@Rge  coIM@S @1;eeWs’. PW40

idenﬁiﬁ}éd- those:.}}éc;)}" as MO1 and MOI1(a), cover wherein those are kept as
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MO1(b). On the cover of MO1(b) there is inscription as “Jednuemo - TvQs" @oen)ud
oa0@ W, @»old" (Speech — Sayyad Abdul Rahman Geelani, Kashmir) and
photograph of that person. PW40 said that this Abdul Rahman Geelani was an
~ accused in the Parliament attack case. There is no dispute on that aspect. On
MO1 there is an inscription as “@Jeosstemoe - @waRIM ales@, Prof. Vewmow,
emaafimaam aflgs.” (Speech — Amarish Patel, Prof. VKoya, Gopinathan Pillai)

388. PW40 also found out one booklet the name of which is written in

[17

Malayalam as Mogaole mmooomm” maydlen wsesN' and another inscription
therein as “Islamic Students Association”.  The search list in respect of these
recoveries is Exhibit P137. This particular booklet is not seen produced in court.

389. The search memorandum sent by PW40 with respect to the search in
the house of A7 is Exhibit P138. As per Exhibit P139 search list he took the Exhibit
P140 book titled as “aclmqmi owsoje mmy®  gayloege’. The report forwarding
Exhibits P137 and P139 in court is Exhibit P141.

390. The contents of MO1 and Mol(a) were verified by PW30 who was
the Tahsildar, Paravur on the direction of the Judicial First Class Magistrate, Paravur.
Exhibit P48 is the report on verification of the contents of MO1 and MO1(a) given
by PW30. The covering letter accompanying Exhibit P48 is Exhibit P49. PW30
said that he inidally examined MO1 having inscription as “agogagcs
DSBS NS0 BOAMES ElHaMWo, (JEonHMo -  @ROX” ;ucsgrozji'". Exhibit P48
would show that the same is actually the wdeographofaconfere,n‘ceimth respect

*

to the subject mentioned above held at 9.30 a.m on 07:.':06229&).‘7.'."‘& VJT Hall,




155

Thiruvananthapuram. Exhibit P48 shows that contents of those CDs are actually
apprehension expressed by the speakers about the threat to the secularistic ideology
of India and imposing of laws projecting Hinduism even upon the minority
communities. It is also recorded in Exhibit P48 that the Gujarat incident with
respect to the Sabarmati Train fire case was actually an incident propagated by the
Hinduist forces under Modi. The contents of MO1 CD as recorded in Exhibit P48
and spoken to by PW30 would not show that the same is against the sovereignty
and integrity of India. However, the contents in the second CD which is titled as
“Encounter Killing and State Terrorism National Seminar - 07.06.2011 VJT Hall,
Thiruvananthapuram” wherein speaker was Sayyad Abdul Rahman Gilani, Kashmir,
Professor, Delhi University. It is recorded in Exhibit P48 and spoken to by PW30
that this professor was speaking that he was fighting for the independence of
Kashmir and he is eager to see that a democratic India is located as neighbour of
such independent Kashmir. This speech can be stated as affecting the integrity of
India. However, there is no evidence to show that this particular professor was
pooked for an offene of sedition for delivering any such speech in a prominent place
in the Capital city of Kerala on that particular date.

391. I may say that just because of the fact that A6 was found in
possession of thgsie two CDs he cannot be fastened with the allegation of showing

e

allegiance orsympatngl?l;g) the independent Kashmir movement.
a" 2 = . \:« 4
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Kozhikode. Despite straining my eyes through the contents of this book, it will not
show that any contents therein was against the sovereignty and integrity of India or
to bring about a Muslim rule in India affecting the secular status of our country.
The author of this book is a Hindu by birth and in this book he was only advocating
a fact that Hindus are actually c\ausing trouble to the minority Muslims in India.
For keeping such a book in his possession, A7 cannot be fastened with any sort of
allegation showing any sort of allegiance to a banned terrorist organization.

393. PW17 is residing near the Government Polytechnic, Nattakam in
Kottayam District. He is the owner of six quarters nearby to his house. He said
that A16 whose name he disclosed as Mohammed Naisam was in residential
occupation of his residential quarters for seven days. The police had come for
bringing A16 to this quarters, that with the spare key available with PW17 the
room occupied by Al6 was opened and Poh’ce recovered some posters and notices
from the said room and said posters are marked as Exhibit P33 series and the said
notices are marked as Exhibits P34(a) and P34(b). The search list in respect of
these recoveries is Exhibit P35. These posters and these notices are that of Islamic
Students Association and those are published from Big Bazar, Kozhikode.

394.  There is no iota of evidence for the prosecution to show that Islamic
Students Association is an organization formed by erstwhile SIMI members on and
after the banning of SIMI. The address where Exhibits P33 series and P34 series are

S _u':;-‘.‘
BTN

% "il'L Kozhﬂiode Wthh I have already

referred. Hence, it is not at all possﬂ)le/ ’to ’concludethabﬁxhlblts P33 series and

bt y.,.”

! ( \'. Wy
\'- % : "“’4«— = |

published also is not the address of SI
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P34 series were collected and kept by A16 in his room as part of his propagating
ideology of SIMI.

395. I have already stated about the reasons supplied by PWA48 o array
the 13 persons sat in the audience at the time of the meeting. There cannot be any
dispute that majority of those 13 persons do not belong to Panayikulam, there also
cannot be any dispute that A4 booked the auditorium under the guise of conducting
Quran class and thereafter a meeting of a small gathering was convened therein for
spreading the ideology of SIMI. To array these 13 persons, the main reason for
PW48 is that as and when they heard the speeches they encouraged the speakers
supporting the contents of the same by clapping their hands. In fact these sort of
encouragement or giving support to the speaker was not seen by PW37 when he
entered into the hall. Had he seen so he definitely would have noticed the same in
the annexure to column No. 12 of Exhibit P1(a). In Exhibit P1 or in the subsequent
statements on 16.08.2006 PW1 did not disclose about his seeing any sort of
encouragement or giving support to the speaker by anybody in the audience.
PW31 and PW32 also did not have such version to PW37 when they gave the initial
statement under Section 161 to him.

396. It is after two years that is after the taking over of the investigation
by PW48 that he collected the aspect of giving encouragement to the speakers by

clappingitt@X:;ds by the persons sitting in the audience in the form of subsequent
B
_"sect_ilqn;{ 1 Q}ys_ta,._ xment given by the police officers who accompanied PW37 to the

L e s iy
‘_i > 7 & i I oY . .
+ - hal. ‘I;c y\_f&agld_-,g,hen appear to me that the serious aspect of encouragement which
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was not noticed by PW37, which does not find a place in Exhibit P1 and in the
section 161 statements of any material witnesses who had witnessed the incident,
was attempted to be created by PW48 just for the purpose of fastening guilt on
some pPersons.

397. A mere attendance in a meeting of a banned organization will not
be an offence. Some acts supporting the meeting or the speeches delivered at the
meeting or some overtacts actively indulging in various activities of the meeting
should have been there from the part of A6 10 Al12, Al4 to Al7. If not, it is not
possible to fasten guilt on them. Possibly, keeping this aspect in mind only PW48
had decided to inooduce a case of encouragement or giving support to the
meeting, by the audience “by clapping their hands”.

398. I 'may say that the case of clapping the hands also appear to be very
unnatwral. If it was a secret meeting and A6 to A12 and Al4 to Al7 participated
therein fully aware of the fact that the meeting is intended to spread the ideology of
SIMI, they would have been very cautious not to give any open support to the
speakers by clapping the hands. There is no case for PW1 that he had clapped the
hands. Hence in all probability the case of clapping hands does not appear to be
reasonable.

399.  There is yet another aspect. The initial investigation was conducted
by PW47. On completing his investigation he h mepared a final report. In

Court PW47 said that in the said charge sheet he l_rad sl'rown A6 to A17 as witnesses
e \ } J"

and that he had not collected any ewdence to show any xo}e i!or A6 to Al7 in the
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guilt fastened on Al to AS. This aspect also would show that the evidence now
attempted to be brought against A6 to A12, A14 to A17 can only be antificial.

400. Moreover, in Exhibit P1(a) it is very clearly stated by PW37 that A6
to Al7 and PW1 were actually brought to the hall by A4 by misrepresenting
something to them. Supposing these persons had come to the hall on
misrepresentation that a subject thar would be discussed in the venue would be
secular subject namely “Role of Muslims in Indian freedom struggle”, they cannot be
blamed for attending the meeting even if they reside at far away place. In this
context I may also take note of one suggestion from the part of the accused to the
material wimesses that on the date of the incident all these accused who were
shown to have far away from Panayikulam, were actually working at Ernakulam.
If that be so, on getting interested in the subject just like PW1, their attending in
the meerting convened by Al to AS on the invitation of A4 and their hearing the
seditious speeches rendered by A2 and A3 will not at all be sufficient to fasten them

with the guilt of attending the meeting convened for spreading the ideology of

SIMI, a banned organisation.

401. However. since the active leadership for the meeting of SIMI was

taken by Al to A5, which aspects have already been discuss by _me

elaborately, there was clear overtact on their part and hence they can be
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(Prevention) Act for having taken part in the meeting of SIMI will not meet

with success.

402. The accused 1 to 5 are facing the charge under section 124A TPC
also for having rendered anti-national speeches at the venue by bringing
books, literatures etc. containing anti-national and seditious elements.

403. I may initially refer to the principle to attract the offence of sedition.
Section 124A IPC reads as below :-
“124A. Sedition. - Whoever, by words, either spoken or
written, or by signs, or by visible representation, or
otherwise, brings or attempts to bring into hatred or
contempt, or excites or attempts to excite disaffection
towards, the Government established by law in India,
shall be punished with imprisonment for life, to which
fine may be added, or with imprisonment which may
extend to three years, to which fine maybe added or with
fine.
Explanation 1. - The expression “disaffection” includes
disloyalty and all feelings or enmity.
Explanation 2. - Comments expressing disapprobation of
the measures of the Government with a view to obtain
their alteration by lawful means, without exciting or
attempting to excite hatred, contempt or disaffection, do
not constitute an offence under this section.
Explanation 3. Comments expressmg dzsqurobaaon of
the administrative or other acnon “of the Govemment
without exciting or attemptmg to excu‘e hatred, contempt
or disaffection, do not constzfute an oﬁ‘ence under this

section.”

.‘J.
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404.  Thus, bringing or attempting to bring hatred or contempt or exciting
or attempting to excite disaffection towards the Government established by law in
India by words either spoken or written or by signs or visible representation
amounts to sedition. However, comments expressing disapprobation of the
measures of the Government with a view to obtain their alteration by lawful means,
or the administrative or the other actions of the Government without exciting or
attempting to excite hatred, contempt or disaffection will not constitute an offence

of sediton.

405. In_Nazir Khan v. State of Delhi (AIR 2003 SC 4427) at para 31 it is
held as below :-

“Section 124A deals with 'Sedition'. Sedition is a crime
against society nearly allied to that of treason, and it
frequently precedes treason by a short interval. Sedition
in itself is a comprehensive term, and it embraces all
those practices, whether by word, deed, or writing, which
are calculated to disturb the tranquility of the State, and
lead ignorant persons to endeavour to subvert the
Government and laws of the country.  The objects of
sedition generally are to induce discontent and
insurrection, and stir up opposition to the Government,

=== gnd bring the administration of justice into contempt:

e very tendency of sedition is to incite the people to

saction and rebellion. “Sedition has been described

gy TR D)

’ _'-_'Jas gfz& yalty in action, and the law considers as sedition
' atlxrhose practices which have for their object to excite

dLscontent or dissatisfaction, to create public disturbance,
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or to lead to civil war; to bring into hatred or contempt
the Sovereign nor the Government, the laws or
constitutions of the realm, and generally all endeavours
to promote public disorder.”

406. From the above it is clear that the object of sedition generally is to
induce discontent and disaffection and to bring administration of justice into
contempt and the very tendency of sedition is to incite the people to insurrection
and rebellion.

407. In Bilal Ahmed Kaloo v, State of Andra Pradesh (1997 (7) SCC

431) it is held as below :-

"The decisive ingredient for establishing the offence of
Sedition under section 124A IPC is the doing of certain
acts which would bring the Government established by

law in India into hatred or contempt etc.”

408.  Section 124 A IPC was soughrt to be declared as unconstitutional.
However, the Constitution bench in Kedar Nath Singh v. State of Bihar (AIR 1962
SC 955) held that though the section imposes restrictions on the freedom of
speech and expression, those restrictions are in the interest of public order and are
within the ambit of permissible legislative interference with the fundamental right.
Hon'ble Supreme Court ultimately held that Section 124A TPC is constitutionally
valid.

409. In the above decision, the Hdh-’];f"efﬁupreme Coﬂ;;t, has recorded the

history of this particular piece of provision ‘of law with reference to the pre-
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constitutional judgments and the section was interpreted on the touch stone of the
fundamental right enshrined in the Constitution. The Hon'ble Supreme Court in
the said decision held as below :-

“With reference to the constitutionality of S.124A or
S.505 of the Indian Penal Code, as to how far they are
consistent with the requirements of cl. (2) of Art.19 with
particular reference to security of the State and public
order, the section, it must be noted, penalises any spoken
or written words or signs or visible representations, etc.,
which have the effect of bringing, or which attempt to
bring into hatred or contempt or excites or attempts to
excite disaffection towards the Government established by
law" . Now the expression Government established by
law has to be distinguished from the person's for the time
being engaged in carrying on the administration.
"Government established by law" is the visible symbol of
the State. The very existence of the State will be in
jeopardy if the Government established by law is
subverted. Hence the continued existence of the
Government established by law is an essential condition
of the stability of the State. That is why 'sedition’, as the
offence in S.124A has been characterised, comes under
Chapter VI relating to offences against the State. Hence
any acts within the meaning of S.124A which have the
L efj‘ect of subverting the Government by bringing that

.Goverphnent into contempt or hatred, or creating

__)' n against it, would be within the penal statute
.I :..’ }u_. ':_H A
b_’ac’glgg{\ the feeling of disloyalty to the Government
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established by law or enmity to it imports the idea of
tendency to public disorder by the use of actual violence
or incitement to violence. In other words, any written or
spoken words, etc., which have implicit in them the idea
of subverting Government by violent means, which are
compendiously included in the term 'revolution, have
been made penal by the section in question. But the
section has taken care to indicate clearly that strong
words used to express disapprobation of the measures of
Government with a view to their improvement or
alteration by lawful means would not come within the
section. Similarly, comments, however strongly worded,
expressing disapprobation of actions of the Government,
without exciting those feelings which generate the
inclination to cause public disorder by acts of violence,
would not be penal. In other words, disloyalty to
Government established by law is not the same thing as
commenting in strong terms upon the measures or acts of
Government, or its agencies, so as to ameliorate the
condition of the people or to secure the cancellation or
alteration of those acts or measures by lawful means,
that is to say, without exciting those feelings of enmity
and disloyalty which imply excitement to public disorder

or the use of violence.”

It is further held in the said ruling as below :-

“What has been contended is that a p,er?.ft;h f}vh-o -nakes a
very strong speech or uses very vzgorous words in a

writing directed to a very strong crmcxsm oﬁ'mea_suréé"bf

i



165

Government or acts of public officials, might also come
within the ambit of the penal section. But, in our
opinion, such words written or spoken would be outside

the scope of the section.”

411. It is also held in the saic ruling as below :-

“A citizen has a right to say or write whatever he likes
about the Government, or its measures, by way of
criticism or comment, so long as he does not incite people
to violence against the Government established by law or

with the intention of creating public disorder.”

412. The Hon'ble Supreme Court further held in the above decision as

below :-

“The provisions of the sections read as a whole, along
with the explanations, make it reasonably clear that the
sections aim at rendering penal only such activities as
would be intended, or have a tendency, to create disorder
or disturbance of public peace by resort to violence. As
already pointed out, the explanations appended to the
main body of the section make it clear that criticism of
public measures or comment on Government action,
however strongly worded, would be within reasonable
—timits. and would be consistent with the fundamental

f-fregdom of speech and expression. It is only when

words;Awritten or spoken, etc. which have the
p_e-r_n_i,_ciq‘ti.é_-;',{%endency or intention of creating public

. disorder; 6r disturbance of law and order that the law
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steps in to prevent such activities in the interest of public
order. So construed, the section, in our opinion, strikes
the correct balance between individual fundamental

rights and the interest of public order.”

413. In the light of the above Constitutional Bench decision of Hon'ble
Supreme Court of India what exactly were transpired in the Panayikulam Happy
auditorium and committed by Al to AS from the dais will have to be verified.

414. I have already referred about the speeches of A2 and A3 from the
dais. [ have quoted the same elaborately in one of the earlier paragraphs. Hence I
am not reproducing the same. In those speeches A2 and A3 said that the Indian
Military Force is gunning down or killing Kashmiri Jihadists and support has to be
given to those Jihadees and the act of killing those Jihadists will have to be counter
attacked through SIMI.

415. I have already stated that Indian Military Force is posted in Jammu &
Kashmir to protect sovereignty and integrity of our country. [ have already quoted
the meaning of the term ‘Jihad”. If the jihadists are fighting against the Indian
Military that can only be a war with weapons. Such a war against the Indian
Military is actually a war against nation. To help such a war against nation or to
show solidarity to the persons indulged in war against nation definitely would

attract attempting to bring hatred or contempt or attempting excite disaffection

towards Government established by law in India.  As“ak

sady stated Government
BN

established by law is a visible symbol of Stdte and the \j,y'éx'r&;’;_e‘xistence of State will

be in jeopardy if there is any attack on the. Gove-mmgnt estéb‘iished by law. The
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calling upon the listeners by their speech by A2 and A3 is therefore to do acts
against the Government of India only which is the Government established as per
the Constitution. Hence the acts of A2 and A3 in rendering such a speech calling
upon the listeners to indulge in war against the nation is actually attempting to
bring into hatred or contempt or disaffection towards India. Those acts by A2 and
A3 cannot at all be treated as comments expressing disapprobation to certain
measures of Government or the administrative or other acton of the Government
without exciting hatred or contempt or disaffection. Hence I repeat that the
speeches of A2 and at the venue which I have elaboratel ted above
would definitely attract to an offence of sedition as stated in Section 124A [P

416.  Of course, the bringing of books may not artract to sedition because
the books are not written by any of the accused. Many of those books brought to
the dais were actually publicadon by SIMI and those were brought to a meeting
organized for spreading ideology of SIMIL But since the words in those books were
not written by the accused 1 to 5 mere bringing of these books would not fasten
them with the criminal liability under section 124A TPC.

417. The prosecution has relied on Exhibit P50 report of PW30 on
verification of contents of certain cassettes recovered from Nanma Books to fasten
guilt on A2. Of course, the CDs and some contents are praising SIMI. Some
contents, are §¢ngrgting and Indian thoughts and some contents are actually against
tl‘_@elbja; Aof- SIMI \"A se contents are marked as Exhibit PS0(a) to P50(p).
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418. As already stated PW35 conducted a search at Nanma Book Stall.
The search commenced at 2.25 p.m. on 18.08.2006. I have already referred about
Exhibit P73 search list. The search memorandum prior to conducting the search
prepared and sent over to the JFCM-I, Kozhikode by PW35 is Exhibit P74. The
items recovered under Exhibit P73 were forwarded to the JFCM-I, Kozhikode by
preparing Exhibit P75 list of documents. PW35 proved various items recovered as
per Exhibit P73 Search list. The book by name “moefmim ema@ aN@enges
anwamie” authored by one Asif and published by Surge Books, Chavakkad is Exhibit
P76. This book has no direct connection with SIMI. However articles therein
contain praises on Taliban which is a terrorist organization operating in Afganistan.
There is no evidence to show that this book praises the ideologies of SIMI. As per
Exhibit P73, Exhibit P77 Telephone Index book also was recovered. Even though
various addresses are therein those are having no connection with SIMI. Even
though the prosecution wanted to show “Vachanam - 2722424” recorded in the
index for writing words beginning with “V” has connection with SIMI, no evidence
is forthcoming in that regard. Exhibit P78 recovered under Exhibit P73 is an index
of Nanma Books showing the names of various persons. Exhibits P79 and P80 are
inscriptions of names and address of various persons. Exhibit P81 appears to be a
letter calling upon to show solidarity to the friends in Lebanon, Iraq, Palestine etc,
Exhibit P82 is a news magazine by name “Crescent Intematigr'l_al_’:_’_?Wherem at page
7 there is an advertisement as “Kashmir Solidarity Conference’:Thm book of

course projects the ideology of Islam but has nho direct connectlop with SIMI.

:"‘I
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Exhibits P83 and P84 are two post cards and Exhibit P83 calls upon the addressee to
read Quran. In Exhibits P82 and P84 address of Nanma Book is inprinted. Exhibit
P85 is a letter pad model book containing writings beginning with the words “Our
savior is Allah” (ewemges assllooal’ @egsopo). Exhibit P86 is an income and
expenditure register relating to issue of books but this will not show the issuance of
any book to SIMI. Exhibit P87 is an account statement beginning with “Agency
Sales Due Recovered”. Exhibit P88(a) to P88(d) are four pieces of paper showing
the addresses of various persons. Fxhibit P89 is the photocopy of a letter beginning
with “Dear brothers and sisters” (fl® queanoseenea). In Exhibit P89 the last
sentence in the 1* paragraph refers about Nissar and Shibily. But there is no proof
let in that the said Nissar is one of the accused herein and Shibily is having any
connection with any of the accused herein. In the second paragraph of Exhibit P89
there is a mention about Habeeb Muhammed stating that he is an active worker of
Brattupetta unit and Exhibit P90(a) to P90(c) Bio-data, Certificates etc. show
Habeeb Muhammed as a person hailing from Nadakkal at Erattupetta. Just because
of the fact that some documents in respect of a person belonging to Nadakkal are
recovered under Exhibit P73 none of the accused herein who hail from said locality
could be connected. Exhibits P91 and P92 are papers containing various writings.
In Exhibit P92 there is writing in Malayalam, translation of which is - “as far as
Muslims arecongémﬁgi, the aim is to constitute an Islamic country following
Sanyathlaws” Eﬁ(hfi?lt P93 is an article wherein it is stated in Malayalam,

iy
translation ofy 'hic}ijﬁﬁféé?“lslam could bring out revolutions in this soil”. Exhibit P94
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is a letter criticizing the Muslims of India for not protesting against the demolition
of Babari Masjid and attacks on other mosques. Exhibit P95 is a wvisiting card of
Fazil Fareed showing that the said person hails from Erattuperta. Exhibit P17 is
the visiting card of Nanma Book which also contains the address of Nanma Books.
MO2(a) to MO2(d) are the four CDs containing the inscription ‘Al Quran” MO3(a)
to MO3(c) are three CDs containing inscription as “Life of Prophet”, “Islamic
Dictionary”, Alif Bata Yaseem” respectively. MO4(a) and MO4(b) are two CDs
containing inscription as “Al Quran I” and “A is for Allah”. MOS is another CD
recovered which has inscription as “Islam ~ Introduction”. These are seized under
Exhibit P73. MO6 (a) to MO6(m), MO7(a) to MO7(m), 26 CDs also are recovered
under Exhibit P73. MOS8 is a floppy disc recovered thereby.

419. 1 may say that there is absolutely no evidence collected by the
prosecution to show that A2 is the owner or the person who run the Nanma Books.
Even the landlord of the premises wherein A2 occupied did not say specifically that
he was the owner of Nanma Books. Just because of the fact that some telephone
bills addressing A2 in the name of Nanma Books would not be sufficient to fasten
him with the ownership or any other authority upon Nanma Books. He can even
be a worker therein. Moreover, in Exhibit P66(b) which is the relevant page in the
register of Hira Library the address of A2 is not sthn as owner of Nanma Books.

420. In fact it was very easy for the in\}ésfzg;fmg agency to find out as to
who the real owner of Nanma Book was. NQJ,f'rr,'l_i'r‘é;t.igéifiﬁf\}:vas taken in that

N
direction. N AR AR TRV o

4
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421. Hence on the basis of certain material collected from Nanma Books
and on the basis of some telephone bills and visiting cards from the Nanma Books in
the premises occupied by A2 it is not possible to conclude that ownership or
authority of Nanma Books was upon A2, that therefore all articles recovered from
Nanma books will have to be treated as those belonging to A2. If so, A2 cannot be
fastened with the criminal liability of sedition or any other criminal liability with
respect to the contents of any article recovered from Nanma Books.

422.  Moreover, hearing some seditious speech by playing a CD will not
attract to an offence under section 124A IPC. Hence I repeat that none of the
articles recovered from search at the Nanma Books could be utlized by the
prosecution to fasten guilt of sedition on A2.

423.  Even though accused 1 to 5 who were on the dais were asked to
face charge of sedition whart could be proved by the prosecution is that the seditious
acts were actually committed by A2 and A3 only. In this case there is an allegation
that A4 also addressed the audience by delivering seditious speeches. But what is
obtained in the evidence through PW1 is that A4 only introduced the persons on the
dais and he did not actually deliver any speeches either against India or propagating
the ideology of SIMI If so, A4 cannot be fastened with guilt under section 124A
IPC. It rnay be a fact’thai Al, A4 and A5 supported the seditious speech especially

\)
when they also brogg me books to the venue which contain anti Indian

" J Tl
elements: But as alreaeky%tated supporting the speech of sedition cannot fasten a

e

- ‘\

persorn with fhe tﬁmmal liability of sedition. But that person can be booked in for
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conspiracy for doing a criminal act of sedition. On that aspect [ will be discussing

presently.

424, ow I may come e aspect of conspiracy leveled against Al

to A5. It is alleged by the prosecution that the accused 1 to 5 in or about August

2006 entered into a criminal conspiracy at Emakulam and at other places to do
jllegal act of advocating, inciting and abetting the unlawful activities for cession of
Kashmir from India and to bring hatred and contempt towards Government of India
and in pursuance of the said conspiracy organised a secret meeting of SIMI at
Happy auditorium, Panayikulam on 15.08.2006 wherein seditious and inflammatory
speeches and writings were exhibited and therefore Al to A5 were asked to face the
charge of conspiracy.

425. Before dealing with the evidence and circumstances with respect to the
conspiracy leveled against the accused it would be better to have a look at the legal
aspects of the same. Section 120A IPC defines criminal conspiracy. I may reproduce
the said section as below :-

“120A. Definition of Criminal Conspiracy - When

two or more persons agree to do, or cause to be done, -

D) an illegal act, or

(IV) an act which is not illegal by illegal means, such

an agreement is designated a criminal conspiracy :
Provided that no agreement except dr..agréement -

to commit an offence shall amount I;ca.". a crzmmal

conspiracy unless some act besides tﬁe_‘c?é?eér:rz_énﬁis a_bné

by one or more parties to such agreehg"em_i mpuz:spance

thereof.
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Explanation. - It is immaterial whether the illegal act is
the ultimate object of such agreement, or is merely

incidental to that object.”
426. Thus, to constitute an offence of criminal conspiracy there must be an
agreement to do an illegal act or to do an act which is not illegal, by illegal means.
It is the settled law that the conspiracy ceases when the illegal act or the act by

illegal means is executed.

427. In Central Bureau of Investigation Hyderabad v. K.Naravana Rao
(2012 CRI.L.J. 4610) it is held that -

“The ingredients of the offence of criminal conspiracy are
that there should be an agreement between the persons who
are alleged to conspire and the said agreement should be
for doing of an illegal act or for doing, by illegal means, an
act which by itself may not be illegal. In other words the
essence of criminal conspiracy is an agreement to do an
illegal act and such an agreement can be proved either by
direct evidence or by circumstantial evidence or by both and
it is a matter of common experience that direct evidence to
prove conspiracy is rarely available. Accordingly, the
circumstances proved before and after the occurrence have
to be considered to decide about the complicity of the

accused.”

428 In_Firozuddi heeruddin v. State of Kerala (2001 (3) KLT 18
159) 1t is held as below :-.
e Z:E?s\ Like most crimes, conspiracy requires an act (actus

i .-;--.,--'.:.'reu? and an accompanying mental state (mens rea). The

) ..-Iagr‘ ement constitutes the act, and the intention to achieve



174

the unlawful objective of that agreement constitutes the
required mental state. In the face of modern organized
crime, complex business arrangements in restraint of trade,
and subversive political activity, conspiracy, law had
witnessed expansion in many forms. Conspiracy
criminalizes an agreement to commit a crime. All
conspirators are liable for crimes committed in furtherance

of the conspiracy by any member of the group, regardless
of whether liability would be established by the law of
complicity. To put it differently, the law punishes conduct
that threatens to produce the harm, as well as conduct that
has actually produced it. Contrary to the usual rule that
an attempt to commit a crime merges with the completed
offence, conspirators may be tried and punished for both
the conspiracy and completed crime. The rationale of
conspiracy is that the required objective manifestation of
disposition to criminality is provided by the act of
agreement. Conspiracy is a clandestine activity. Persons
generally do not form illegal covenants openly. In the
interests of security, a person may carry out his part of a
conspiracy without even being informed of the identity of
his co-conspirators. Since an agreement of this kind can
rarely be shown by direct proof, it must be inferred from
circumstantial evidence of co-operation between the
accused. What people do is, of course, evidence of what lies

in their minds. To convict a person of conspu;acy, the
prosecution must show that he agreed wzt}} Athers! xha?"“
together they would accomplish the unlawﬁ.’rl ob)ect of the - ',

o)

ConsplraC)/ N Y ) II i :_r.’]

%
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24. Another major problem which arises in connection
with the requirement of an agreement is that of
determining the scope of a conspiracy - who are the parties
and what are their objectives. The determination is
critical, since it defines the potential liability of each
accused. The law has developed several different models
with which to approach the question of scope. One such
model is that of a chain, where each party performs a role
that aids succeeding parties in accomplishing the criminal
objectives of the conspiracy. No matter how diverse the
goals of a large criminal organization, there is but one
objective: to promote the furtherance of the enterprise. So
far as the mental state is concerned, two elements required
by conspiracy are the intent to agree and the intent to
promote the unlawful objective of the conspiracy. It is the
intention to promote a crime that lends conspiracy its
criminal cast.

25. Conspiracy is not only a substantive crime. It also
serves as a basis for holding one person liable for the
crimes of others in cases where application of the usual
doctrines of complicity would not render that person liable.
Thus, one who enters into a conspiratorial relationship is
liable for every reasonably foreseeable crime committed by

every other member of the conspiracy in furtherance of its

objecnves, whether or not he knew of the crimes or aided in

) thexr % mission. The rationale is that criminal acts done
m- fu % rance of a conspiracy may be sufficiently
depea’den% upon the encouragement and support of the

a
e
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causal agent to each act. Under this view, which of the
conspirators committed the substantive offence would be
less significant in determining the defendant's liability than
the fact that the crime was performed as a part of a larger
division of labour to which the accused had also
contributed his efforts.

26. Regarding admissibility of evidence, loosened
standards prevail in a conspiracy trial. Contrary to the
usual rule, in conspiracy prosecutions any declaration by
one conspirator, made in furtherance of a conspiracy and
during its pendency, is admissible against each co-
conspirator. Despite the unreliability of hearsay evidence,
it is admissible in conspiracy prosecution. Explaining this
rule, Judge Hand said :

“Such declarations are admitted upon no doctrine of
the law of evidence, but of the substantive law of crime.
When men enter into an agreement for an unlawful end,
they become ad hoc agents for one another, and have made
'a partnership in crime'. What one does pursuant to their
common purpose, all do, and as declarations may be such
acts, they are competent against all. (Van Ripper v. United
States, 13 E2d 961, 967 (2d Cir.1926).”

27. Thus conspirators are liable on an agency theory for
statements of co-conspirators, just as they are for the overt

acts and crimes committed by their conferrers.”

429. In Purushothaman v. State of Kerala (AIR 2006 $C'35 )"j}.\is held as
. - : - : '\‘
below :- v #E Gl

“The Existence of conspiracy and its objects.-dre- usually

deducted from the circumstances of the case and the
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conduct of the accused involved in the conspiracy. While
appreciating the evidence of the conspiracy, it is incumbent
on the Court to keep in mind the well known rule governing
circumstantial evidence viz., each and every incriminating
circumstance must be clearly established by reliable
evidence and the circumstances proved must form a chain of
events from which the only irresistible conclusion about the
guilt of the accused can be safely drawn, and no other
hypothesis against the guilt is possible. The criminal
conspiracy is an independent offence in Indian Penal Code.
The unlawful agreement is sine qua non for constituting
offence under Indian Penal Code and not an
accomplishment.  Conspiracy consists of the scheme or
adjustment between two or more persons which may be
express or implied or partly express and partly implied.
Mere knowledge, even discussion, of the Plan would not per
se constitute conspiracy. The offence of conspiracy shall

continue till the termination of agreement.”

430. In Shaji v. State of Kerala (2013 (1) KLT 493 (SC)) it is held as

below :-

“A criminal conspiracy is generally hatched in secrecy,
owing to which, direct evidence is difficult to obtain. The
offence can therefore be proved, either by adducing
(‘;;gjc):gp;stantial evidence, or by way of necessary

. lrﬁplgejgfv‘ n. However, in the event that the circumstantial

;o evzdence; incomplete or vague, it becomes necessary for
o thép}'/o? ution to provide adequate proof regarding the

" '__mﬁéﬁﬁé'of minds, which is essential in order to hatch a
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criminal conspiracy, by adducing substantive evidence in
court. Furthermore, in order to constitute the offence of
conspiracy, it is not necessary that the person involved has
knowledge of all the stages of action. In fact, mere
knowledge of the main object/purpose of conspiracy, would
warrant the attraction of relevant penal provisions. Thus,
an agreement between two persons to do, or to cause an
illegal act, is the basic requirement of the offence of

conspiracy under the penal statute.”

431. In_Bal Kishan v. State of M.R (2012 (4) KLT Suppl. 23 (SC)) HonDle
Supreme Court held as below :-
“14. The propositions of law which emanate from the
above cases are, in no way, fundamentally different from
what has been stated by us herein above. The offence of
criminal conspiracy has its foundation in an agreement
to commit an offence or to achieve a lawful object
through unlawful means. Such a conspiracy would
rarely be hatched in the open and, therefore, direct
evidence to establish the same may not be always
forthcoming. Proof or otherwise of such conspiracy is a
matter of inference and the court in drawing such an
inference must consider whether the basic facts i.e
circumstances from which the inference is to be drawn
have been proved beyond all reasonable doubt, and
thereafter, whether from such proved and estdbé\ig_hed
circumstances no other conclusion excep"t_.t.h‘:c:u;‘ the accu_sed
had agreed to commit an offencé ean be-d?au‘zﬁ.,
Naturally in evaluating the proved cirlcumsjtan‘ces,l forthc

purposes of drawing any inference adverse to the accused,
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the benefit of any doubt may creep in must go to the

accused.”

432. I have already referred the evidence of PW1, PW2 and PW37. PW2
said that it was A4 who booked this hall for the purpose of conducting Quran
classes on 15.08.2006. Exhibit P10 diary and relevant page therein also prove the
above aspect which I have discussed which show the booking of this hall by A4 for
that particular date for the purpose of conducting Quran class. A4 invited PW1 to
this venue by informing him that there will be a study class or symposium on the
subject “Role of Muslims in Indian freedom struggle”. It is perfectly well established
from the deposition of PW1 and PW37 that Al to A5 were on the dais at the time of
the meeting in this hall on 15.08.2006. PW1's evidence shows the delivering of
speeches propagating the ideology of SIMI and propagating anti-national elements
by A2 and A3. The evidence of PW1 and PW37 proved the recovery of various
pamphlets, books, writing etc. from Al to A5 many of which were published by
SIMI and containing the ideology of SIMI. Some such books even advocated or
incited for cession of Kashmir from India. I have discussed about all these aspects
in detail.

433.  Thus, under the guise of booking the hall for conducting Quran class
and under l;he gl.use of informing PW1 that the subject that would be discussed in
the haJl was “Fiélefof Muslims in Indian freedom struggle” A4 had actually intended

ting of SIMI for advocating or inciting the cession of Kashmir

to conv_ene Athe

.'.\'p 3

from Indla ﬁn thét particular date. For convening a meeting like that A4 was ably

and actwely alded and assisted by Al to A3 and AS.
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434, These very strong circumstances which have already established
therefore would permit me to conclude that the conspiracy to have a secret meeting
of SIMI or a meeting to spread ideology of SIMI wherein anti-national aspects
would be propagated was hatched up in secrecy by Al to A5 as alleged by the
prosecution. Hence it is only to be stated that the guilt of criminal conspiracy
leveled against Al to A5 could be properly established by the prosecution, to fasten
guilt on Al to A5 under section 120A IPC.

435. N to be considered is the guilt cast on Al, A2 and A6 under

section 10(a)(i) of Unlawful Activities (Prevention) Act that is, their continuing
to be the members of SIMI as on the date of the offence alleged in this case,

that is on 15.08.2006. For the sake of convenience [ may reproduce Section 10(a)
of Unlawful Activities (Prevention) Act as below :-

“10. Penalty for being member of an unlawful
association, etc. - Where an association is declared
unlawful by a notification issued under section 3 which
has become effective under sub-section (3) of that section,
(a) a person, who -

(1) is and continues to be a member of such association;
or
(i1} takes part in meetings of such association; or

(i) contributes to, or receives or solicits any contribution
for the purpose of, such association; or »
3 . - . 3 T -’-"”-,- e "
(iv) in any way assists the operaiions of such assgeiatiers "=
Foaselnt et g s
shall be punishable with imprisonment for a terin which =~ 4"
may extend to two years, and shall also be liable to ﬁne;' :

" - I‘/.
and” - Boor
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436. In this case there is enough evidence let in by PW1 that A2 spoke at the
venue spreading the ideology of SIMI. Exhibits P12 which is already proved
through PW3 and PW36 which is the list of SIMI leaders, members and workers in
Kerala shows under the heading 'Ernakulam' the name “Razik.A.Rahim, Room No.
10, Islamic Centre, Pullepadi road, Cochin” in two places which are on Exhibit
P12(c) page and Exhibit P12(d) page. But it could not be established by the
prosecution by collecting evidence that 2° accused has ever occupied Room No. 10,
Islamic Centre, Pullepadi road, Cochin. Hence Exhibit P12(c) and P12(d) pages in
Exhibit P12 would not be sufficient to fasten A2 with the guilt of being a member of
an unlawful association like SIMI.

437.  However, Exhibits P98 and P99 which are also proved by PW36 show
that as on 24.09.2001 Rasic.A.Rahim, Parayil House, Nadackal, Erattupetta was the
Zilla president or District President of the Kottayam District of SIMI. Whether this
Rasic.A.Rahim is the very same 2™ accused is the next aspect to be considered. [
have already referred about Exhibit P66(b) page of Exhibit P66 register of Hira
library wherein it is shown as Rasik.A.Rahim, Parayil House, Nadakkal post,
Erattupetta 686124, 04822276377. The said book shows the issuance of the book
titled as “Mass Re51stance in Kashmir” to the said Rasik.A.Rahim. The very same

book whlch is m&rkeqkas Exhibit P3 was seized from A2 on the date of the incident.

[N ‘r .
The Very same bool)l s shown by A2 at the time of his speech at the venue as

proved by PWl h{ éi j

Tui e

and from the tesumony of PW37 it is proved that information about the arrest of

ibit P102 arrest memo, in Exhibit P103 inspection memo
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A2 was given in the very same telephone number shown in Exhibit P66(b). Hence
even though there is slight difference in the name of person mentioned in Exhibit
P66(b) from A2 and house name etc. what could be made out is that the
circumstances definitely prove the person named as Rasik.A.Rahim in Exhibit
P66(b) is the 2™ accused himself. It is the very same address shown in Exhibit
P66(b) in Exhibits P98 and P99 also. Hence it can be further established by the
prosecution that the person named as the District President of SIMI in Exhibits P98
and P99 can only be the 2™ accused.

438.  To support this case the entry as President “Asbdul” Razak, Parayil,
Nadakkal, Erattupetta under the heading 'Kottayam' in Exhibit P12(e) page of
Exhibit P12 list is relied on. The same can only be the Abdul Rasak. When the
house name therein tally with the house name and address in Exhibit P98 and P99
as well as in Exhibit P66(b) of Rasik.A.Rahim what could be made out further is
that the 2 accused himself is shown as the President under the heading Kottayam'
in Exhibit P12(e).

439.  All these evidence therefore would show that the 2™ accused himself
was the President of the Kottayam District of SIMI as on the date of preparation of
Exhibits P98 and P99, that is in 2001.

440. The name and address of Al is PA.Shaduly @ Harig, S/0. Abdul
Karim, Peediyakkal house, Nadakkal, Erattupetta village,fKofggayéiﬁl'ﬁisééﬁi(erala.
As per Exhibit P98 the District Committee Member Q%fKottayam ‘District is

Shaduli.PA., S/o. Abdul Karim, Peediyeckal, Erattupetta. In‘Ekhibi; P9Y the District
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Committee Member is Shaduli.PA., Peediyeckal, Erattupetta.

441.  In Exhibit P12(d) under the heading 'Kottayam' the second name is
Shaduli.PA., Peedikakkal House, Vadakkamchery Engineering College, Earatupetta
and again in Exhibit P12(e) page under the heading “Kortayam” as against Campus
the name mentioned is Shaduli.PA., Imthyaz Gardens, Medical Mission PO.,
Pandalam.

442. It is doubtful whether the person named as Shaduli.PA. as against
Campus in Exhibit P12(e) is the very same first accused. However, Shaduli PA.
mentioned in Exhibits P98, P99 and P12(b) can only be the 1* accused herein even
though there is slight difference in the spelling in the name of the person and in the
house name. If so, what could be made out is that Al also was a member off SIMI
in 2001.

443.  According to the prosecution, the name of A6 finds a place in Exhibit
P12. A6 is Shameer, S/o0. Yousuf, House No. House No.XI1/408. Karukapadath
Putthan Veettil, Eriyadu Village, Thrissur Dist., Kerala. Exhibit P12(b) page shows
under the heading 'Thrissur’ there is heading as 'Kodungallure Circle' and the 3™
person named under that sub heading is “SameerK.Y., Solidarity house, PO.
Eriyadu”. There is absolutely no evidence to show that the person named as
“Sameerl(';”’ a.ud thg 6™ accused herein are one and the same. Absolutely no

A
ewdenceds collectefi the prosecution to prove the said aspect. Hence Exhibit
P12(b) cannot at all be used by the prosecution to show that the 3™ person named

under ‘Kodungallur c1rc1e therein is the 6™ accused herein. If so, I may say that the
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prosecution could not prove that A6 was a member of SIMI at any point of time.

444,  Then to be considered is whether Al and A2 continued to be the
members of SIMI till the date of incident, that is on 15.08.2006. There is evidence
of PW36 that the list would be renewed periodically. The prosecution of course has
not brought in any list like Exhibits P12, P98 or P99 for the year 2006 to show that
Al and A2 continued to be the members of SIMI. But it is to be noted that
immediately after the preparation of Exhibits P98 and P99 lists, SIMI was declared
as unlawful by Government of India. Hence there won't be any open activities for
SIMI so as to collect by the intelligence officials direct evidence or list showing the
membership for SIMI. Whether A1 and A2 continued to be the members of SIMI as
on the date of incident has to be deduced from the circumstances.

445. In this case Al and A2 are proved to have attended the meeting of
SIMI. A2 addressed the audience propagating the ideology of SIMI. Al and A2
were having literatures of SIMI. Hence these circumstances are more than
sufficient to show that Al and A2 continued to be the members of SIMI as on the
date of the incident. It is contended by the learned counsel for the accused that
mere membership in an unlawful organization would not be sufficient to fasten
guilt undeyr section 10(a)(i) of the Unlawful Actvities (Prevention) Act. He has
drawn my attention to the decisions in_Arup Bhuyan v. State of Assam (AIR 2011
SC 957) and_State of Kerala v. Raneef (ATR 2011 SC 340). -Jn both these
decisions it is held by the Hon'ble Supreme Court of India’fﬁhét _ﬁere mel:n’b‘ership

ship of a banned organization will not incriminate a person unless he resorts to
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violence or incites people to violence or does an act intended to create disorder or
disturbance to the public peace. In other words, a mere passive membership is not
an offence, but to attract the offence the membership should be active.

446. In Sri.Indra Das v. State of Assam (2011 CRI.L.J 1646) the Hon'ble
Supreme Court by referring to various decisions including the decision in _Arup

Bhuyan v, of Assam (AIR 2011 SC 957) and_State of Kerala v. Raneef (AIR

2011 SC 340) and also various decision of US Supreme Court, it is held as below :-

“31. Similarly, we are of the opinion that the provisions in
various statutes i.e. 3 (5) of TADA or Section 10 of the
Unlawful Activities (Prevention) which on their plain
language make mere membership of a banned organization
criminal have to be read down and we have to depart from
the literal rule of interpretation in such cases, otherwise these
provisions will become unconstitutional as violative of Articles
19 and 21 of the Constitution. It is true that ordinarily we
should follow the literal rule of interpretation while
construing a Statutory provision, but if the literal
interpretation makes the provision unconstitutional we can

depart from it so that the provision becomes constitutional.

43. Had there been no Constitution having Fundamental
Rights in it then of course a plain and literal meaning could
be given to Section 3(5) of TADA or Section 10 of the
Unlawful Activities (Prevention) Act. But since there is a
Con;s'tim_f_tl_i%n in our country providing for democracy and
Fundamental Rights we cannot give these statutory provisions

such a rﬁegjing as that would make them unconstitutional.”

Y
77
e
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447. Thus, the Honble Supreme Court applied the principle of doctrine
of reading down and read into the statutory provisions contained in section 10 of
the UAP Act that the persons should have resorted to acts of violence or incited the
person to do violence as to make him punishable for the offence of being a member
of unlawful association.

448.  According to the prosecution, even after the incident in this case Al
and A3 indulged in activities of SIMI. PW41 was the Inspector of Police, Pithampur
Police Station of Madya Pradhesh during 2008. In connection with Crime No.
120,08 in Pithampur Police Station he arrested Al and A3 herein. He identified
Exhibit P142 and P142(a) respectively as the certified copy of FIR and translation
copy of the same in Crime No. 120/08. Al and A3 herein are A6 and A9 in Exhibit
P142 case. Exhibit P142 shows that the said case was registered under sections
122, 124A, 153A IPC, under sections 3, 10 and 13 of the Unlawful Activities (P) Act
and under sections 25 and 27 of the Arms Act. The arrest memo and translation
copy of the same in respect of Al herein are Exhibit P143 and P143(a) respectively
and the arrest memo and the translation copy of the same in respect of A3 herein
are Exhibit P144 and P144(a) respectively. The properties recovered from Al and
A3 herein were as per property seizure memo and they are Exhibit P145 and P146
and the translation copies of the same are Exhibits P145(a) and P146(a). The
properties so seized are not before the court. It is stated by. PW41 that Al and A3
herein participated in a SIMI Camp at Indore. I may say th_g__s;‘t,i:lg{@ide-nge of PW41

and the documents proved through him would at beéiﬁ'ﬂshq{?\ifﬁle, rqising of an

e
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allegation against A1 and A3 herein with respect to a period subsequent to the
incident herein. To prove Al continued to be a member as on the date of incident
herein the evidence of PW41 and the documents proved through him are not
relevant. There is no allegation in this case that A3 continued to be a member of
SIMI as on 15.08.2006. Hence the evidence against him let in through PW41 also
appears to be irrelevant.

449. In this case the fact that Al to A5 are proved to have committed an
offence of conspiracy to convene the meeting of SIMI for the purpose of advocating
or inciting sedition and cession of Kashmir, the fact that A1 and A2 were on the dais
of the said meeting holding literatures of SIMI and A2 even rendered speech which
is seditious in character and for spreading the ideology of SIMIL. It is thus very
well proved by the prosecution that the membership of Al and A2 in SIMI
continued till the date of incident, that is 15.08.2006, thart it was not mere passive
but was active and by using said membership they have incited the people to do

violence or to create public disorder.

450. Hen ithout doubt it b at A1 and A2 can be
fastened with guilt under section 10(a){i) of UAP Act even though the
rosecution has faile rove the guilt under the provision against A6.

e O
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these dccused . of apyone of these accused was tried for a similar officence on an
EIR SR . .
earlier similar'0ccasipn and acquitted, the mere proof would not be sufficient to

451, . Even though such an offence is proved against accused 1 and 2 if
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rendek'r’/a;é_c’)_jggiﬁc_-ﬁ\%if;é them. This is basing on the principle of issue estoppel.



188
452.  Section 300(1) Cr.PC. reads as below :-

“300. Person once convicted or acquitted not to be
tried for same offence.

(1) A person who has once been tried by a Court of
competent jurisdiction for an offence and convicted or
acquitted of such offence shall, while such conviction or
acquittal remains in force,not be liable to be tried again
for the same offence, nor on the same facts for any other
offence for which a different charge from the one made
against hirn might have been made under subsection (1)
of section 221, or for which he might have been convicted

under sub-section (2) thereof.”

453. In Ravinder Singh v. Sukhbir Singh and others ( AIR 2013 SC

1048), the Honble Supreme Court held as below :-

“The principle of issue-estoppel is also known as ‘cause of
action estoppel’ and the same is different from the
principle of double jeopardy or; autre fois acquit, as
embodied in Section 403 Cr.PC. This principle applies
where an issue of fact has been tried by a competent court
on a former occasion, and a finding has been reached in
favour of an accused. Such a finding would then constitute
an estoppel, or res judicata against the prosecution but
would not operate as a bar to the trial and conviction of
the accused, for a different or distinct offence. It would -
only preciude the reception of evidence that Wl?dlslurb & :II:_"‘*.:.'\,!
that finding of fact already recorded when the ;’dc'c:used I,
tried subsequently, even for a different oﬁer}&é, Which -
might be permitted by Section 403(2) CrRC. Thus, the
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rule of issue estoppel prevents re-litigation of an issue
which has been determined in a criminal trial between the
parties. If with respect to an offence, arising out of a
transaction, a trial has taken place and the accused has
been acquitted, another trial with respect to the offence
alleged to arise out of the transaction, which requires the
court to arrive at a conclusion inconsistent with the
conclusion reached at the earlier trial, is prohibited by the
rule of issue estoppel. In order to invoke the rule of issue
estoppel, not only the parties in the two trials should be
the same but also, the fact in issue, proved or not, as
present in the earlier trial, must be identical to what is

sought to be re-agitated in the subsequent trial.”

454, In K.V.Chacko v. State of Kerala (2001 CRLL.J.1179) the Division
Bench of Hon'ble High Court held as below :-

“In order to invoke the rule of 'issue estoppel' not only the
parties in the two trials must be the same but also the
fact-in-issue proved or not in the earlier trial must be
identical with what is sought to be re-agitated in the

subsequent trial.”

455. In Radhakrishnan v. State of Kerala {2012 (3) KLT 88), it is held

as below :-
“9. Section 300 of the Cr.PC. is essentially founded on the
prmapigs of “autrefois acquit' (formerly acquitted' and
' "du‘r{éj%;}j}%_onvict') Sformerly convicted). In this context,
‘it.is o Balpoted that the principle of estoppel is distinct
and dzﬁ‘er}:

7
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t from that of double jeopardy embodied in
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S.300 of the Cr.PC. The rule of issue estoppel prevents re-
litigation of the issues which are settled by prior
litigation. To constitute an issue estoppel the parties in
the two proceedings must be the same and the issue that
was decided earlier must be identical with that which is

sought to be re-agitated.”

456. A reading of the above decisions and Section 300 Cr.PC. closely
would show that in order to invoke the rule of issue estoppel, the fact in issue must
be identical.

457.  On the side of the accused 1 and 3 Exhibit D7 which is the certified
copy of the judgment in Sessions Cases 49/2008 and 112/2009 of the 1* Additional
District and Sessions Judge, Dharwad, sitting at Hubli, Karnatka was produced. To
canvass the issue estoppel, Exhibit D7 was relied on by the 1% accused. I have
closely gone through Exhibit D7. The 1% accused herein was the 17" accused in the
Exhibit D7 case. None of the other accused herein are the accused in the said case.

458. The accused persons 18 in number in Exhibit D7 case have faced
trial for offences punishable under section 120B, 121, 121A, 122, 124A, 153A,
AS3B, 379, 116, 465, 468, 471, 201 and 511 of IPC, under sections 3, 10 and 13 of
Unlawful Activities (Prevention) Act and under sections 4 and 5 of the Explosive
Substances Act.

459. A reading of the said judgment would show. that the chargeunder
section 10 of the UAP Act was leveled against the accused persorx;éiﬁﬁ thE :_alll'c_:%gﬁpn

that they were members of SIMI, a banned organisation. The dccused in the séid"’.‘
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case were acquitted as per Exhibit D7 judgment with respect to all charges including
the charge under section 10 of the Unlawful Activities (Prevention) Act.

460. Because of the acquittal of Al herein in Exhibit D7 case with respect
to the offence under section 10 of the UAP Act, it has been contended by the learned
counsel for the accused that the issue as to whether A1 was a member of SIMI was
finally agitated by the prosecution and decided by a court competent jurisdiction
and hence the very same issue cannot be re-agitated in this case. This is basing on
that principle that the rule of issue estoppel is canvassed by the 1* accused.

461. To decide whether as against the A1 herein the above rule could be
invoked, the facts of the Exhibit D7 case will have to be closely scrutinized. In the
said case the period of offence was between April 2007 and December 2007. A
reading of the summary of the prosecution case therein would indicate that the
allegation against Al herein was that he was a member of SIMI in the said period.
However, the allegation in this case is that Al continued to be a member of SIMI as
on 15.08.2006. If so, the facts in both cases cannot be treated to be identical. If
the facts are not identical it cannot be said that the issue as to whether Al was a
member of SIMI as on 15.08.2006 was tried by a competent court on a former
occasion and therefore the finding of that court in favour of the accused would

constitute issue estoppel. [ may say that with respect to the transaction herein on

e

-

the ba'éig of ﬂ%é.’;"\‘ % of fact has arisen is the membership of Al as on 15.08.2006.
' &l e %

-

Despite s'tr@'-irimg my es too much on the lengthy Exhibit D7, I do not find such an
L e Fhc i _
issue was raised befote the 1% Additional District and Sessions Judge, Dharwad and
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the said Court had occasion to consider that issue. If so, the rule of issue

estoppel canvassed by the learned counsel for the accused to say that the guilt

fastened on Al under section 10 of UAP Act cannot be re-agita would not
be up held by me.

462. In paragraph 859 of Exhibit D7 judgment it is stated that “the
prosecution has miserably failed to prove that the accused are SIMI activists.
Assuming for the sake of argument that they are the SIMI activists, the decision in
Arup Bh v, State of Ass AIR 2011 SC which I have already referred
above would be attracted.” That shows that there was no evidence let in by the
prosecution in that case to show that Al herein was a member of SIMI . But in this
case, as already discussed, there is evidence to hold that Al continued to be a
member of SIMI as on 15.08.2006.

463. The sum total of my above discussion is that Al and A2 has to
be fastened with the guilt of continuing to be the members of SIMI, an
unlawful association as on 15.08.2006.

464. Iris contended that the offences under section 10(a)(i) and 10(a) (i)
of UAP Act raised against the accused are barred by limitation. The learned
counsel had canvassed Section 468 Cr.PC. for advancing the above argument. The
punishment for offence under section 10(a)(i) and 10(a)(ii) UAP Act is for a term
which may extent to 2 years. Under section 468(2)(c) CrPC‘.Lhe pen;a of
limitation is 3 years from the date of Commission of the offenqé; Bj;i.:ﬂaeT; th'e::tﬁe

Court had taken cognizance, that period was over. It is because of the same it is
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contended that trial of these offence is barred by limitation and taking cognizance
of those offences by this Court was bad.
465. In this context [ may refer to Section 468(3) Cr.PC which reads as

below :-

468. Bar to tgking cognizance after lapse of the_
period of limitation.

(3) For the purposes of this section, the period of

limitation, in relation to offences which may be tried

together, shall be determined with reference to the offence

which is punishable with the more severe punishment or,

as the case may be, the most severe punishment.

466.  Areading of the above provision would then show that the period of
limitation would be determined with reference to the offence which is punishable
with more severe punishment when the offences are being tried together. In this
case along with Section 10(a)(i) and 10(a)(ii) of the UAP Act, the offences under
13(1)(b)UAP Act and 124A IPC are also being tried. = The maximum punishment
for offence under section 13(1)(b) UAP Act is 7 years and the maximum
punishment for offence under section 124A IPC is imprisonment for life. In that
view of the matter sub-section (3) of Section 468 Cr.PC. would squarely apply to

the facts in thisease.

. ,467 In\State of H.P v. Tara Dutt and
held ‘as below':- , -

Tty ,",j i:'_f‘j’f:‘fff}‘.iE""Blain and unambiguous language of the aforesaid

provision of the Code of Criminal Procedure makes it
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crystal clear that under sub-section (2) (a) of Section
468 where the offence for which the accused is charged is
punishable with fine only, the prosecution must be
launched within six months from the date of commission
of the offence. Similarly, under sub- section (2)(b) of
Section 468, the period of limitation is one year if the
offence is punishable with imprisonment for a term not
exceeding one year and under sub-section (2)(c) of the
said Section where the offence charged is punishable with
imprisonment for a term exceeding one year but not
exceeding three years, then the period of limitation
provided is three years for taking cognizance. Sub-section
(3) of Section 468 which was added by the Code of
Criminal Procedure (Amendment) Act, 1978, provides
that in relation to offences which may be tried together,
the period of limitation shall be determined with
reference to the offence which is punishable with the more
or most severe punishment. The language of sub-section
(3) of Section 468 makes it imperative that the
limitation provided for taking cognizance in is in respect
of the offence charged and not in respect of offence finally
proved. This being the position, in the case in hand, when
the respondents were charged under Section 468 read
with Section 120-B for which the imposable punishment

is seven years and Section 5(2) of the Prevention 'of

Corruption Act, 1947, which is punishable’ wrfh

imprisonment for a term which may extend to seven,‘-j_re'qfs :

and for such offences no period of limitation having been -,

provided for in Section 468, the cognizance taken by the RAS
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learned Special Judge cannot be said to be barred by
limitation.”
468. The facts in the above case are suitable to the facts in this case and

therefore the dictum laid down as above has to be applied herein also. In that view

of the matter the contention of the learned counsel for the accused canvassing
the bar of limitation would not be up held by me.

469. A very serious argument was canvassed by the counsel for accused
that the confession statement of PW1 recorded under section 164 Cr.PC is vitiated
by illegalities. Exhibit P8 is the said confession statement. It is to be noted that
PW1 was arrayed as an accused after PW48 took over the investigation. After the
NIA had taken over the investigation it appears PW1 had approached the Magistrate
expressing his willingness to confess. It was in the said circumstances the Judicial
First Class Magistrate -I, Ernakulam had recorded confession statement of PW1
under section 164 Cr.PC on 21.04.2010.

470. Exhibit P8 would show that when PW1 appeared before the
Magistrate on 10.04.2010 he was given sufficient precaution by Magistrate as
contemplated under section 164(1) Cr.PC and he was granted time till 20.04.2010

to re_:;i_:lﬁrﬂ%’l"‘;;on,_ 20.04.2010 PW1 again appeared before the Magistrate but since
L e A, %
there was-somg ‘i'}_’kg‘é{(nvenience for the Magistrate he was directed to be present on
iz RIS L |
il w0 Tr s Vel
21.04.2010.: On th7t day PW1 again informed the Magistrate about his willingness
o ’; = :“,-‘;‘.}{

& e WA . )
to givé aconféssion. Accordingly, the confession was recorded.
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471.  Section 164(1), (2) and (4) CrPC deal about confession. The
precautions contained in this statutory provisions were taken by the Magistrate
prior to recording the confession as evident from Exhibit P8 and as already stated
by me. Exhibit P8 shows that on 10.04.2010 as well as on 21.04.2010 the PW1
was sworn in. That means oath was administered to PW1 on those days.

472.  The question posed by the learned counsel for the accused is that it
is totally illegal to administer oath prior to recording of confession under section
164(1) CrPC. It is basing on that aspect it is contended that Exhibit P8 is vitiated
by illegality.

473.  Section 164(5) Cr.PC. reads as below :-

“(5) Any statement (other than a confession) made
under sub-section (1) shall be recorded in such manner
hereinafter provided for the recording of evidence as is,
in the opinion of the Magistrate, best fitted to the
circumstances of the case; and the Magistrate shall have
power to administer oath to the person whose statement

is so recorded.”

474. A reading of the above provision would then show that any
statement other than a confession statement has to be recorded in the manner of
recording evidence and Magistrate has got the power to administer oath prior to
recording such statement. A confession statement is very clearly excluded, from

i TR,
this provision. This itself would show that a confession has to be -_g'@cdrded w1thout
administering oath to the person giving such confession. Inﬂus :'-céﬁiextvf may

refer to the decision in Akanman Bora v, State of Assam (1988 CRLI..J.573).
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“Confession should be recorded in the manner provided for
recording statement of an accused/suspect and not in the
manner provided for recording evidence. If it is recorded
in the manner provided for recording evidence by
administering oath, then it loses its character in so far the
marker is concerned. The fact of administering oath at the
recording of confession virtually means that the maker is
compelled to give evidence against him, placing him in the
status of a witness at the stage of investigation in violation
of Art.20(3) of the Constitution of India read with sub-sec.
(5) of S.164 of the Code of Criminal Procedure.
Administering oath for recording confession will only
mean the recording of evidence of the maker for use in
subsequent stage against the maker and which s
prohibited in law. Such confession is bad in law, and is

inadmissible in evidence.”

475. In Arjun Rai v. State of Sikkim (2004 CRIL.L.J. it is held as
below :-

“Sub-section (5) has direct bearing on the point at issue. A
close reading of it would indicate that any statement other
than a confession made under sub-section(1) shall be
recorded in the manner prescribed for recording of evidence

and the Magistrate shall have the power to administer

Itimeans that if he records the statement of a

‘than the accused he shall have the power to

‘adminjster oath to him but if it is a case of recording a
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confession, he shall not administer oath to such person
(accused). At that stage, we may have a look at sub-
section (2) of S.4 of the Oaths Act, 1969 which states inter
alia that nothing in the said section shall render it lawful
to administer, in a criminal proceeding oath or affirmation
to the accused person unless he is examined as a witness
for the defence. Therefore recording of confession of the
accused by administering oath or affirmation to him is

illegal and, therefore, is inadmissible.”

476. 1 have already stated that Exhibit P8 discloses that oath was
administered to PW1 on 10.04.2010 and on 21.04.2010. PW1 during cross-
examination said that Exhibit P8 statement was recorded after administering oath
to him. The said version of PW1 during cross-examination is correct as evident
from Exhibit P8 as already stated.

477. In view of all these things, since PW1 was an accused while giving
Exhibit P8 confession and when the said confession was recorded after
administering oath to PW1 Exhibit P8 in law, cannot be treated as a confession
statement. On this score I will have to endorse the contention of the learned
counsel for the accused.

478. However, prior to becoming accused on the basis of a report of
PW48, PW1 was in the array of a witmess especially\as a person who gave the first

e R
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information statement basing on which the prosecution was launched.

-

months after the giving of the Exhibit P8 statement as per the .:__ord.er éafed
- PR, ] LY e

23.11.2010 in Crl.MPNo. 1338/2010 PW1 who was A16 at that poinf of time was
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granted pardon by this Court. Thus, from that date onwards he ceased to be an
accused and again became in the category of a prosecution witness.

479. In that view of the matter even though Exhibit P8 cannot be treated
as a confession statement in view of the legal defects on it as already stated, 1
strongly hold the view that the same can be now treated as a statement under
section 164(1) CrPC. For such a statement as already stated oath can be
administered. In fact Exhibit P8 statement was given by PW1 inculpating him.
Hence same can also be stated as a statement admitting guilt under section 21 of
the Evidence Act.

480. Hence even though as already stated Exhibit P8 is to be treated as
bad in law when it is approached as a confession statement, it can be treated as an
admission under section 21 of the Evidence Act or a normal statement admitting
guilt under section 164 Cr.PC. Hence I need not throw Exhibit P8 away from the
evidence in this case.

481.  As already said, PW1 was the original A16 and on tendering pardon
to him and on making him an approver he has become the prosecution witness.

482. The purpose of tendering of pardon to accomplice is given in Section
306(1) Cr.PC. I may quote the said provision as below :-

.5:306. Tender of pardon to accomplice - (1) With a

btaining the evidence of any person supposed to

_ irectly or indirectly concerned in or privy to an

; :""-"-oﬂence fo ,'whlch this section applies, the Chief Judicial
- 34

z Mﬂglstrqte or a Metropolitan Magistrate at any stage of the

mvesugaaon or inquiry into, or the trial of the offence and
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in cases where grave offences are alleged 1o have been committed by several

persons so that with the aid of the evidence of the person pardoned the offence
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the Magistrate of the first class inquiring into or trying the
offence, at any stage of the inquiry or trial, may tender a
pardon to such person on condition of his making a full and
true disclosure of the whole of the circumstances within his
knowledge relative to the offence and to every other person
concerned, whether as principal or abettor, in the commission

thereof.”

Thus, the very object of this provision is to allow pardon to be tendered

could be brought home against the rest of the accused.

484.

punishment in grave cases for lack of evidence by grant of pardon to accomplices

The policy behind this is to prevent the escape of offenders from

for obtaining true evidence.

48S5.
given under two provisions of Indian Evidence Act. Section 114 of Indian Evidence

Act permits the court to presume existence of certain facts. Hlustration (b) to Sec.

The manner in which the evidence of accomplice is to be considered is

114 reads as below :-

486.

“(b) That an accomplice is unworthy of credit, unless he

is corroborated in material particulars;

Section 133 of the Evidence Act reads as below :-

“ 133. Accomplice — An accomplice shall be a compé_t-’eﬁt

witness against an accused person; and a conviction _i;s':no;t W

illegal merely because it proceeds upon the uncorrobofdi.‘_éd—
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provisions are contradictory, as under the illustration an accomplice is not worthy
of credit unless he is corroborated whereas under section 133, a conviction of the

basis of the testimony of
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testimony of an accomplice ”

A reading of these two provisions of law may make it appear that these

corroborated.

488.

But actually there is no contradiction in between these provisions.

Mrinal Das and Others v. State of Tripura (AIR 2011 Supreme Court 3753) it is

held as below :-

“11. Though a conviction is not illegal merely because it
proceeds on the uncorroborated testimony of an approver, yet
the universal practice is not to convict upon the testimony of
an accomplice unless it is corroborated in material
particulars.  The evidence of an approver does not differ
from the evidence of any other witness save in one particular
aspect, namely, that the evidence of an accomplice is
regarded ab-initio as open to grave suspicion.

12. If the suspicion which attaches to the evidence of an
accomplice be not removed, that evidence should not be

acted upon unless corroborated in some material particulars;

_but if the suspicion attaching to the accomplice’s evidence be

"’ﬁﬁp‘i ved, then that evidence may be acted upon even though

borated, and the guilt of the accused may be

ed upon the evidence alone.”

accomplice is not illegal even if the same is not
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489, These two provisions have to be considered together. In Bhiva Doulu

Patil v. State of Maharashtra (AIR 1963 SC 599) it is held as below :-

“The combined effect of Sections 133 and Hlustration (b) to
Section 114, may be stated as follows :

According to the former, which is a Rule of [aw, an
accomplice is competent to give evidence and according to the
latter, which is a Rule of practice it is almost always unsafe
to convict upon his testimony alone. Therefore, though the
conviction of an accused on the testimony of an accomplice
cannot be said to be illegal yet the courts will, as a matter of
practice, not accept the evidence of such a witness without

corroboration in material particulars.”

490. 1t is vehemently contended that PW1 ought not have made an
approver by this Court. It is argued that when an accomplice seeking tender of
pardon he should implicate himself and then only he can seek pardon. 1 have
already referred about Exhibit P8 statement even though it cannot be stated as a
confession legally I took it as a statement and an admission under section 21 of the
Evidence Act. Going through the same would show that PW1 had practically
implicated himself as wrong doer for having attended the meeting of SIMI. An
overall appreciation of the evidence of P\/yyl would show that he is admitting the

guilt of having attended such a meeting. Hence I must sa& that PW1 in a

- -

practicable sense has implicated himself as a guilty person. —
LAl
491. In Lt. Commander Pascal Fernandes v. State’of Maharashtra (AIR

2

1968 SC 594) it is held as below :-

B
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“14. The next question is whether the Special Judge acted
with due propriety in his jurisdiction. Here the interests
of the accused are just as important as those of the
prosecutor. No procedure or action can be in the interest
of justice if it is prejudicial to an accused. There are also
matters of public policy to consider. Before the Special
Judge acts to tender pardon, he must, of course, know the
nature of the evidence the person seeking conditional
pardon is likely to give, the nature of his complicity and
the degree of his culpability in relation to the offence and

in relation to the co-accused.”

492. 1In this case my learned predecessor appeared to have noticed the
nature of evidence of PW1 was likely to give in case pardon was granted to him,
the nature of his complicity and degree of his culpability in relation to the offience
and in relation to the co-accused. Hence the principle of law laid down by the
Hon'ble Supreme Court in the above case has been satisfied herein.

493. Moreover, on the first day of the incident itself PW1 has volunteered
himself to give a statement to the police as to what transpired on that day. It is
basing on such a statement which is Exhibit P1 only the case was registered and
investigation commericed. Only at a later point of time when PW48 took over the
1nvest1ga§53l}&‘§hought of adding PW1 also as an accused. Even at that time role

LA

a person who has attended the meeting of SIMI and there was

- [P
3 e s

4 . SR Wy §
‘no¢ase at that’time that PW1 actively involved in any conspiracy to convene the

.{._\J

meetmg‘ofSIMI
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494. It was noticing all these aspects only the NIA which took over the
investigation subsequently thought it wise to project him as an approver. Ido not
find any illegaliry or unethical act committed by the NIA in projecting PW1 as an
approver or in PW1 becoming an approver.

495, Following the legal provisions and explanation to the legal provisions
given by the Hon'ble Supreme Court as above, the evidence of PW1 was considered
by me. [ have obtained sufficient corroboration to the said evidence from PW31,
PW32 and PW37 with respect to the convening of the meeting at Happy auditorium
spoken by PW1. Corroboration has been obtained from PW2. I have already
discussed the evidence in detail.

496. In short, the purpose of tendering pardon to an accused is quite
satisfied in this case and when PW1 has got a lesser role in the crime as compared
1o the roles of the other accused, the choosing of him as an approver by the
prosecution is also legal and correct.

497. In Exhibit P1 or in the subsequent statements PW1 appears to have
not stated that he reached the auditorium at 10 'O clock. I may say that this is not a
material omission. In Exhibit P1, PW1 also did not give the version that A3
discoursed Quranic verses and the speeches of A2 and speeches of A3. As already
stated Exhibit P1 FIR is not a complete encyclopedia. Some omissions therein
would not adversely affect the prosecution case. In any view___qf' t—h_e,_mlatter there is
very clear version in Exhibit P1 of PW1 that the speeches were sedxtw{Js and anti-

national and projecting the ideology of SIMI. He was on]iy amphfylng what exactly

i
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were heard by him in a subsequent statement and in Court. Hence the omission to
give the exact speeches in Exhibit P1 or in Exhibit P8 would not affect the credibility
of PW1.

498. It is said by PW31 that from the Binanipuram Police Station they
proceeded to the hall at about 12.30 p.m., that to reach the hall about 15 minutes
time was taken and waited outside the auditorium for about 15 minutes. If this was
the version the time of reaching the hall by the police party at 1.00 p.m. is correct.
But in the chief-examination PW31 said that he reached the police station at about
12.45 p.m. If that version is correct the police party could have entered the hall
only at about 1.15 p.m. because to PW37 PW31 gave a version that at 1 p.m. they
proceeded to Panayikulam.

499. Iris to be noted that the versions of PW37 and PW38 as also PW1 is
that the police party entered the hall at about 1 p.m. Hence the police party could
have moved to the auditorium only at about 12.30 p.m. If so there is some failure
to recollect the time of proceeding from the police station by PW31 while he
testified in court. The court has to give some concession to such failure especially
when PW31 was giving testimony about an incident which took place about 9 years
prior to hwﬂ'gmng sgegﬁmony in court, In that view the inconsistency in the time

A%

spoken by PW31: alsé would not affect the prosecution case as to make it a material
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contradiction; . . . /1 :?’
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3 i . sl o IE ‘
TOPW,4§, PW37 appeats to have given a version that on reaching the

auditorium Ithe police party heard the voices of somebody speaking from the
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up-stair portion but PW37 in court denied of having given such a version. Hence
that version is given marking as Exhibit D3. PW37 gave an explanation that such
feeble sounds were heard only on reaching near to the grill opening to the step to
the up-stairs. There is very consistent version from all the witnesses that when the
police party decided to go up stairs they found that the steps leading to the up
stairs was closed with a grill and they opened the grill. Hence it is possible that
when PW37 gave a version about hearing some voices on reaching near the grill, it
was mistakenly recorded by PW47 as Exhibit D3. Hence Exhibit D3 would not
affect the credibility of the prosecution case and the same would not at all be
considered by me as a serious contradiction.

501. PW47 who took over rthe investigation from PW37 said that he
completed investigation and prepared a final report. But he does not remember as
to whether he gave a version to the NIA investigating officer as to the giving of
charge sheet prepared by him for the approval of the Additional Government
Pleader Shri.Prince. Hence that portion is given marking as Exhibit D5. PW47 said
that immediately after the incident superior officer did not reach the Binanipuram
police station and they reached only after consuming some time. But he appears to
have given a version to the NIA investigating officer that the superior officers
reached police station immediately,. PW47 does not remember to have given such
version and hence that portion is marked as Exhibit D5(a) case_@%afx ccxp,tr_aqgction.
PW47 also appears to have given a version to the investjgéﬁ}iréf- ofﬁcerthat PW1

gave a written complaint . Since PW47 denied of having gi;{en‘:éu'c}_lué \}eréib_p the

4
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same is marked as Exhibit D5(b) case diary contradiction. Of course, the
explanation of PW47 on Exhibit D5(b) is that a complaint given by PW1 was
reduced into writing but recorded by the investigating officer as a written complaint
is acceptable since the said investigating officer also said so. One need not
disbelieve the preparation of a final report by PW47 and given it to approval to
Additional Government pleader and one need not disbelieve the reaching of
superior officers to the Binanipuram police station. Hence Exhibit D5, D5(a) and
D5(b) contradictions also did not discredit PW47.

502. PW48 appears to have given a version to the NIA investigating
officer that the filing of a complaint after raiding of the auditorium by PW1 is an
after thought. He denied of having given such a version and hence that portion is
marked as Exhibit D6. The explanation of PW48 that what he had actually given as
statement to the investigating officer was that “the filing of a complaint was an
official procedure” is not acceptable. This is because of the fact that PW48 was
convinced that PW1 also was a wrong doer and therefore he was not inclined to
accept Exhibit P1 as a proper complaint and that is the reason why he filed the
report implicating PW1 also as an accused. Hence he definitely would have given
Exhibit D6 version. = However, giving such a version would never spoil the
prosecution case and never discredit PW48 since what PW48 did implicating PW1 is
a fact dlsdosedfr(‘q;n c\ase records.

- 503 PW‘Ii}"n pears to have given a version that none of the attendants in

NS i Q~
the meeung weregloga’.l people. He denied of having given such a version. Hence

el _._\
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that portion is marked as Exhibit D6(a) case diary contradiction. Even as per
Exhibit P1(a) some of the attendants were local people. Hence PW48 would not
have given that none of the local people were present at the meeting. Hence the
explanation to Exhibit D6(a) that what he was actually giving was majority of the
attendants was from distant places is acceptable.

504. The evidence of PW1 is that except him all others in the audience
were clapping while hearing the speech. Hence Exhibit D6(b) version of PW48
that some of the audience were clapping may be correct even though he had denjed
of having given such a version. In any view of the matter Exhibits D6(a) and D6(b)
series contradictions did not at all discredit PW48.

505. Some other inconsistencies highlighted by the counsel for the
accused also can be considered. It is deposed by PW37 that at the time of hiding
for hearing the speeches in the hall all were sitting in the steps but PW31 and PW32
said that all were standing. I do not find that how PW31, PW32 and PW37
positioned themselves while they were hiding is material. Whar is material is what
they have heard in that position. [ have already discussed about what they have
heard in that position which was helpful for the prosecution to fasten guilt on the
accused. Hence this aspect highlighted by the accused would not considered by me
as serious to throw away the prosecution case.

506. 1 have already stated about the explanatign‘j :f \PWl?‘;‘éipd-s.ome other
witnesses about the version regarding a written complﬁ'iﬁ?"by PW1' It is true PW1
in chief said that he gave a written complaint. But in ‘the re-examination it is
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clarified by PW1 that what is meant by him as written complaint is the complaint
orally given by him reduced to writing. Such complaint also can be called written
complaint if the authorship of the same is on PW1. Hence using the term as
written complaint is not that much material to canvass that apart from oral
complaint actually a complaint written in the handwriting of PW1 is there which is
suppressed by the prosecution. I may say that this plea of the accused cannot at all
be entertained.

507.  Exhibit P15 is the scene mahazar in this case. The same is prepared
by PW37. PW6 is the witness to the same. [ may say that this is a2 hopelessly
prepared document and it is not helpful to the prosecution. Some aspects on the
scene like a half wall which had actually prevented the view from the dais to the
steps as spoken by PW37 in court is not mentioned in Exhibit P15. PW1 said that
while the meeting was going on all the windows were closed. PW37 did not make
any attempt to post a guard for scene goarding as mandated under Police Manual
and therefore the position of the window in a closed condition as noticed in Exhibit
P15 were in the same position on the date of the incident cannot at all be proved. I
am not relying much on Exhibit P15.

508. PW14 was the Village Officer of Alangad Village during 2008-2009.

audit‘oriqin, Pag\Sljfkulam. He gave Exhibit P29 certificate stating that as on
Lo VY
15-.0|8_.20_O6|"-t,t__ief_s_, i*auditorium and the land wherein it is located were in the

possessién of C;Y\Ll nd thereafter those came to the joint possession of Gopinathan

s |
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Pillai and Gopalakrishnan Nair. PW14 knows the signature and handwriting of
Special Village Officer Sri.PK.Vijayan who is not alive. He proved the site plan
prepared by the said Vijayan with respect to the scene of occurrence as Exhibit P31
and Exhibit P30 as the covering letter signed by the said Vijayan. The scene of
occurrence in this case is shown in Exhibit P31 by giving cross marks in black ink
and red ink.

509. I have already stated that with respect to Exhibit P10 diary no
suspicion could be cast on the prosecution. I have made a thorough scrutiny of the
same on the basis of law and facts. Hence the fact that such a diary was not seized
initially by PW37 or PW47 and it took more than one and half month after his
investigation by PW48 to seize such a diary would not fasten any doubt on it. The
attempt to cast doubt on Exhibit P10 showing that PW48 to create evidence
influenced PW2 and her husband and managed to create such a document has not
at all met with any success. i

510. Of course, the presence of PW15 should have been noted by PW37
on the day of the incident itself. PW31 and PW32 should have stated to PW37
about his presence if PW15 was actually present along with the police officers while
they were hiding to hear these speeches. Hence I would endorse the view of the
learned counsel for the accused that PW15 cannot at all be treated as a natural
wimess and is planted subsequently. Moreover, I have not Icqns_idef-red the evidence

of PW15 at all in the discussion already made above to fastengl.ult on ,rh"e,_ accused.

Youhs
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511.  Of course, there are illegalities, faults and lapses on the part of the
prosecution. According to the prosecution, the 2™ accused was residing in a house
at Calicut under false name Atheek Rahman. Prosecution could unearth there is a
real Atheek Rahman. Still no investigatdon was done with said Atheek Rahman to
unearth as to whether he also was a sympathizer of SIMI and had actually allowed
A2 to use his name while operating secretly for SIMI. There is also no proper
explanation as to how Nanma Books in Calicut could be mnoticed as one of the
areas having connection with A2. But that aspect can be covered because during
questioning the police would have gathered some information from A2 about such a
book shop and that is the reason why even prior to taking A2 to Calicut and
searching the house wherein A2 was residing a search in the Nanma Books was
conducted.

512. Tt is true the then Rural S.PB Ernakulam Shri.Vahab gave a version to
PW48 that his inidal information was that the meeting was that of NDE There was
lapses on the part of PW48 while interrogating the said officer to rectify him that it
was not actually a meeting of NDE But PW48 did not discharge his duties. Anyway,
the prosecution has not examined the said Vahab. Probably because of such a
version of Shri.Vahab it is canvassed by the accused that if at all there was any
meeting at Happy auditorium on 15.08.2006 such a meeting then would have been

that of NDFonij\rah\d the accused cannot be made responsible for convening and
' e RN
pa;fticipatj_’n’g 1n1anys§1ch meeting. But in the light of the clear evidence already

obtaingd; this S’f/d )
EREE T

7 ccused will not be accepted.
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513. It is argued by the learned Counsel for the accused that the
statements under section 161 Cr.PC given by some other witnesses, who were not
examined in Court, to the investigating officer also have to be perused and if so
much inconsistency could be noticed regarding the information, the reaching at the
place of occurrence, the versions they could hear from the hall etc. I may say that
this Court has to rely on the evidence before the Court and not on something which
is not as evidence before the Court. A statement under section 161 Cr.PC can be
looked into if from those statements any material contradictions were proved. I
cannot even look into the statements of those witnesses who are not examined in
court even to unfold any circumstances. The argument by the learned counsel,
therefore, will not be entertained by me.

514. After the NIA took over the investigation, PW49 initially conducted the
investigation. Thereafter, PW50, the Superintendent of Police, NIA took over the
investigation and completed the same. It was PW50 who moved the application to
tender pardon to PW1. The final report in this case was also prepared by PW50.

515. I have covered only material and relevant evidence in this case
during the course of my discussion herein. [ may say that I have not entered into
discussion on some totally unimportant and irrelevant materials brought in by the

prosecution.

516.  The accused 1 to 5 have taken up a plea of ahb; It is sald by A1 and
2! .:, (

A2 that while they were in Emakulam on 15.08. 2006 m connectlon vyi,;}i’ the

treatment of Rameez Raj, the brother of the 2™ accused who had met W1th a senous

e
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road waffic accident, they were apprehended by the Dy.SB Aluva during the course
of vehicle inspection. The 3™ accused contended that on 15.08.2006 he had gone
for seeing a friend at which time he was taken by the police from the Aluva bus
stand. The 4™ accused contended that on 15.08.2006 from the shop of one Alikka
where he had gone for purchasing groceries he was forcefully apprehended by the
police. The 5™ accused contended that he was a pillion rider on a motor cycle,
that on vehicle checking the police found that the rider did not have proper
documents for driving the vehicle and he was taken by the police on that day.

517. The law is perfectly settled that once the plea of alibi is taken the
burden is on the accused to prove the same. In this case there was total failure on
the part of the accused to prove this plea in the manner in which they raised. No
suggestion was given to any of the material prosecution witnesses that these
accused were actually taken to police custody in the manner as stated by them. It
would then appear that this plea is raised by the accused after their questioning
under section 313 Cr.PC. just to save from criminal liability and without any
bonafides.

518. The above discussion boils down to this.
(a) The accused 1 to 5 entered into a criminal conspiracy for convening the
’rﬁgegnrgyof SIMI, a banned association and a terrorist organization, on
: 15 08 2003 at Happy auditorium, Panayikulam and convened such a

meeungygf& purposes of indulging in acts of Sedition and unlawful
. -.i \,J )

LN

acuv1ty
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(b) The accused 1 to 5 had actively taken part in the said meeting.

(c) In the said meeting there was inciting of unlawful activities for cession
of Kashmir.

(d) In the said meeting the accused 2 and 3 delivered seditious speeches
and speeches to spread ideology of SIMI.

(e) The accused 1 and 2 were members and continued to be the members of
SIMI as on 15.08.2006.

(f) Even though the accused 6 to 12 and 14 to 17 participated in the said
meeting their participation was without having full knowledge about the
fact of convening the meeting was for spreading the ideology of SIMI.

(g) The accused No. 6 is found not have become member of SIMI and not to
have contintued to be the member of SIMI as on 15.08.2006.

Points 1 to 6 are found as above.

519. Point No. 7 :- In view of the above finding, the prosecution has
succeeded in proving that the accused 1 to 5 have comrmitted the offences under
section 120B IPC r/w Section 124A IPC and under sections 10(a)(ii) and 13(1)(b)
of the Unlawful Activities (Prevention) Act and under sections 10(a)(ii) and 13(1)
(b) of the Unlawful Activities (Prevention) Act, that the accused 2 and 3 have
committed the offence under section 124A IPC and accuge_d;fl__-'j-and 2 have

i
i ot
NI A

committed the offence under section 10(a)(i) of Unlawfulf;}éﬁ'v'-itiés ",-(Piﬁé"jv_é;mion)

3ot TRLET 2 bl
Act and they are convicted thereunder. The prosecution;has’ not succeeded in

proving guilt fastened on the accused 1, 4 and 5 under secti-én‘.'_kzldr;éx._ II‘PC,' the guilt
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fastened on the accused 6 to 12 and 14 to 17 under section 10(a)(ii) of Unlawful
Actvities (Prevention) Act and on 6™ accused under section 10(a)(i) of Unlawful
Activities (Prevention) Act and these accused are acquitted with respect to the said
offences.

520. The adequate punishment that would be imposed on the accused
who were convicted of various offences as mentioned in aforesaid paragraph would

be passed after hearing them on the question of sentence. It is found so now.

Dictated to the Confidential Asst., ranscribed and typewritten by her, corrected and
pronounced by me in open court, this the 25" day of November 2015.
Sd/-

K.M.Balachandran
Judge

ORDER ON SENTENCE DATED 30.1 15

After pronouncing the order of conviction as above on 25.11.2015, I asked the
accused 1 to 5 as to whether they have got to say anything regarding the sentence
to be imposed on them. They prayed for time to make submission on that aspect.

In view of the said submission the case was adjourned to 26.11.2015 and
before thiat. ‘.[ have cancelled the bail of accused 2, 4 and 5 and they were remanded.
Accused l and B‘ar: ‘_a]ready under judicial custody. I have directed to produce all

m’ on 26.11.2015.

fhese accused a,(,‘}
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Accordingly, on 26.11.2015 at 3.p.m. accused 1 to 5 were produced before
me. I questioned them again as to whether they have got to say anything. The 1*
accused contended that he is an Engineering Graduate and unmarried person and
has not been involved in any other cases.

The 2™ accused contended that he is a M.A. B.Ed Degree holder, that his
father is not alive, that his brother is paralytic, that he is a Diploma holder in
Journalism also, that the entire burden to look after the family is on him.

The 3™ accused contended that he is a Graduate, married and has got small
children, that the entire burden to look after the family is on his shoulders.

The 4™ accused contended that his father is not alive, that his mother is a
cancer patient and has to undergo Chemotherapy regularly, that the entrire
responsibility of the family is upon him.

The 5™ accused contended that he is a member of a poor family, that he has
started an educational institution at Kozhikode which is only at its developing stage
and himself and his wife are now residing at Kozhikode that there is nobody to look
after his family.

All these accused prayed for mercy of the Court.

I have heard the learned Public Prosecutor and the leamed Counsel . for- the
accused 1 to 5 on the aspect of sentence. The learned Public Prosq,éq:tlé;r};ciap{/a-slsegj»_\:__,'
that since a very serious offence against the nation is committed\_ by :,heaccused

persons with respect to the offence under section 124A IPC, they should be givén
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extreme punishment of imprisonment of life provided under the said provision of
law.

Learned Counsel for the accused submitted that when Section 124A IPC refers
about 3 categories of sentences, the gravity of the offence is the criteria of it and
thus the offence proved would not attract the giving of the extreme sentence of
imprisonment of life.

I have already quoted Section 124A IPC in this judgment. The same gives
three categories of punishments. They are :-

a) Imprisonment for life to which fine may be added.
b) Imprisonment which may extend to 3 years to which fine may be
added.

¢) Fine.

A perusal of the provision of starute and a visualisation of the same would
permit me to hold that the statute has incorporated three different categories of
sentence for a proved offence under section 124A IPC taking note of the degree of
gravity in committing the offence. No doubt, as I have already stated, the intention
of the accused 2 and 3 while rendering seditious speeches was excite people to
commit violence. But in this case it is proved that the listeners of the speeches of
A2 zmd AB that 1s acqultted accused and PW1, had not indulged to commit any

vmolence ln fact n:was PW1 who set the law in motion by giving a First Information

Statement I h,a so said that the case of encouragement alleged as made by the

accused" ‘6 t@ and 14 to 17 was not proved by the prosecution. Hence, even
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though the speeches rendered by accused 2 and 3 were intending to excite violence,
an actual violence was not commirtted thereafter. Hence I would say that the
gravity herein would not attract to the extreme sentence of imprisonment for life
whereas would attract only sentence of imprisonment for 3 years for the conviction
under section 124A IPC.

Of course, offence under section 120B is a substantive offence. Burt the
offences conspired to do were actually committed by all the conspirators also except
the offence of sedition. Hence separate sentencing would be imposed on the
conspirators with respect to the actual offence commirted by them. If so it is not
necessary to impose sentence on the accused 1 to 5 for the offences under section
120B r/w 10(a)(ii) and 13(1)(b) of the Unlawful Activities (Prevention) Act.
Similarly, accused 2 and 3 need not be imposed with a separate sentence for 120B
r/w 124A IPC. However, accused 1, 4 and S would be imposed with a separate
sentence for the offence under section 120B r/w 124A IPC. I may say that adopting
the said course would not offend the principle that the conviction shall be followed
by a sentence in all cases.

As stated by the learned Public Prosecutor offence against the nation cannot
be taken lightly by showing much lemency  Hence even though much has been

canvassed by the accused to show Iemency towards Lhem as already quoted by me

k2 ;

the maximum sentence stated in the UAP Act would be meosed 911 them

respect to the conviction under the provisions of the said Act and I also ﬁnd that
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in the circumstances of the case the accused persons are not entitled to get the
benefit of concurrent running of sentence.

Even though the leaned counsel for the accused canvassed for extending the
benefit of Probation of Offenders Act to the accused, since the offences committed
by them are against our nation ! find that this is not a fit case wherein the benefit
of the Probation of OffendersAct could be extended to them.

The period of remand under gone by the accused would be given set off as

mandated under section 428 Cr.PC.

In the result,

(1) The 1* accused (PA.Shaduly) is sentenced to undergo Rigorous
Imprisonment for a period of 3 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous Imprisonment for a
period of 6 months for the conviction under section 120B r/w section

124A TPC.

(2) The 1% accused is further sentenced to undergo Rigorous
Imprisonment for a period of 7 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous Imprisonment for a

,,-.-:-';r@-_a-»ﬁ_ﬁggﬁl‘iod of 8 months for the conviction under section 13(1)(b) of

E Unl‘awful Activities (Prevention) Act.

v 13 . "
b (3) The ',/ 5
'ii;ﬁ/ onment for a period of 2 years and to pay a fine of Rs.5,000/-
s default to undergo Rigorous Imprisonment for a period of 3

accused is further sentenced to undergo Rigorous

months for the conviction under section 10(a)(ii) of Unlawful

Activities (Prevention) Act.
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The 1% accused is further sentenced to undergo Rigorous
Imprisonment for a period of 2 years and to pay a fine of Rs.5,000/-
in default to undergo Rigorous Imprisonment for a period of 3
months for the conviction under section 10(a)(i) of Unlawful

Activities (Prevention) Act.

The 2™ accused (Abdul Rasik) is sentenced to undergo Rigorous
Imprisonment for a period of 3 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous Imprisonment for a

period of 6 months for the conviction under section 124A IPC.

The 2" accused is further sentenced to undergo Rigorous
Imprisonment for a period of 7 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous Imprisonment for a
period of 8 months for the conviction under section 13(1)(b) of

Unlawful Activities (Prevention) Act.

The 2™ accused is further sentenced to undergo Rigorous
Imprisonment for a period of 2 years and to pay a fine of Rs.5,000/-
in default to undergo Rigorous Imprisonment for a period of 3
months for the conviction under section 10(a)(ii) of Unlawful

Activities (Prevention) Act.

The 2" accused is further sentenced to undergo Rigorous
Imprisonment for a period of 2 years and to pay a fine of Rs.5,000/-

in default to undergo Rigorous Imprisonment for a period 6}‘.?3--_

months for the conviction under section 10(a)(i) of Unlawﬁ]j
Activities (Prevention) Act. £k -
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(10)

(11)

(12)

,,(13)
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The 3™ accused (Ansar @ Ansar Nadvi) is sentenced to undergo
Rigorous Imprisonment for a period of 3 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous Imprisonment for a

period of 6 months for the conviction under section 124A IPC.

The 3™ accused is further sentenced to undergo Rigorous
Imprisonment for a period of 7 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous Imprisonment for a
period of 8 months for the conviction under section 13(1)(b) of
Unlawful Activities (Prevention) Act.

The 3™ accused is further sentenced to undergo Rigorous
Imprisonment for a period of 2 years and to pay a fine of Rs.5,000/-
in default to undergo Rigorous Imprisonment for a period of 3
months for the conviction under section 10(2)(ii} of Unlawful

Activities (Prevention) Act.

The 4™ accused (Nizamudeen @ Nizumon) is sentenced to undergo
Rigorous Imprisonment for a period of 3 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous Imprisonment for a
period of 6 months for the conviction under section 120B r/w 124A

IPC.

The 4™ accused is further sentenced to undergo Rigorous

Impnsonment for a period of 7 years and to pay a fine of

Rszs 0/- in default to undergo Rigorous Imprisonment for a

ipermd’] of 8 months for the conviction under section 13(1)(b) of

!
i “Unlawful Activities (Prevention) Act.
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(16)

(17)

(18)
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The 4™ accused is further sentenced to undergo Rigorous
Imprisonment for a period of 2 years and to pay a fine of Rs.5,000/-
in default to undergo Rigorous Imprisonment for a period of 3
months for the COHV’iCtiOI.l under section 10(a)(ii) of Unlawful

Activides (Prevention) Act.

The 5" accused (Shammi @ Shammas) is sentenced to undergo
Rigorous Imprisonment for a period of 3 years and to pay a fine of
Rs.25,000/- in default to undergo Rigorous Imprisonment for a
period of 6 months for the conviction under section 120B r/w 124A
IPC.

The 5™ accused is further sentenced to undergo Rigorous
Imprisonment for a period of 7 vyears and to pay a fine of
Rs.25,000/- in default to undergo Rigorous Imprisonment for a
period of 8 months for the conviction under section 13(1)(b) of

Unlawful Activities (Prevention) Act.

The 5% accused is further sentenced to undergo Rigorous
Imprisonment for a period of 2 years and to pay a fine of Rs.5,000/-
in default to undergo Rigorous Imprisonment for a period of 3
months for the conviction under section 10(a)(ii) of Unlawful

Activities (Prevention) Act.

The sentences shall run consecutively with the rgsult the accused 1
and 2 will have to undergo substantive sentence-of 14 years each and
the accused 3, 4 and 5 will have to undergo a subsﬁ ve ;entence of
12 years each. “wii L




223

(19) All the material objects exhibited in this case, namely, MO1 series,
MO2 series, MO3 series MO4 series, MO5, MO6 series, MO7 series,
MO8 to MO10 shall be kept along with the case records.

(20) Set off under section 428 Cr.PC. is allowed as below :-

(a) To 1" Accused : The period from 15.08.2006 to 20.10.2006 and
from 21.04.2014 to 30.11.2015

(b) To 2™ Accused : The period from 15.08.2006 to 20.10.2006 and
from 25.11.2015 to 30.11.2015

(&) To39Accused : The period from 15.08.2006 to 20.10.2006 and
from 21.04.2014 to 30.11.2015

(d) To 4™ Accused : The period from 15.08.2006 to 20.10.2006 and
from 20.05.2010 to 24.05.2010 and from
25.11.2015 to 30.11.2015

(e) To5™ Accused : The period from 15.08.2006 to 20.10.2006 and
from 25.11.2015 to 30.11.2015

(21) The accused 6 to 12 and 14 to 17 are acquitted under section 235(1)
Cr.PC. with respect to all charges levelled against them. Their bail

bonds are cancelled and they are set at liberty.

(22) The accused 2, 4 and 5 are acquitted with respect to the charge under
section 124A IPC.

idential Asst., transcribed and typewritten by her, corrected and

D..i’c_-'tatellq totlra
T open court, on this the 30" day of November 2015.

sroriounced By mé j
prog ‘y g

Lo
- ";‘ )

Sd/-
e K.M.Balachandran
Judge



Prosecution Exhibits;-

P1 15.08.2006
P1(a) 15.08.2006
P2

P3

P3(a)

P3(b)

P4

P5

P6

P6(a)

P6(b)

P6(c)

P6(d)

P7 31.12.2008

P8

P9 23.11.2010

P10

P10(a)

P10(b)
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APPENDIX

FIS

FIR

Pamphlet titled as - “ @pwimeasaje 621Q00) (’lﬂ%o"
A book dtled “Mass resistance in Kashmir”
Map pasted on the last page of Ext.P3
Issuance slip of Hira Library in Ext.P3
Pamphlet - “ pinga0nar@ @ sjuse”

Pamphlet - "audsy aiyairpasn@en calooogs"
A book titled "@eN@sd @RI ala”
Issue slip in Ext.P6

1¢ page of Ext.P6

[nner side of front cover page of Ext.P6
Inner side of back cover page of Ext.P6
Arrest Memo of Rasheed (PW1)

Statement of Rasheed(PW1) recorded by JFCM,
Ernakulam, u/s.164 Cr.PC.

Application submitted by Rasheed. (PW1) to make him
approver

Diary of 2004

Last but one page in Ext.P10 diary.

=>4 Tl e 3
A page in the Ext.P10 diary, where at the top it is written
NOV13 | Jage B
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P12

P12(a)

P12(b)
P12(c)
P12(d)

P12(e)

P12(f)

P13 10.07.2004

P14 21.08.2006
P15 16.08.2006
P16

P16(a)

P16(b)

P17

P18 it s
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Case diary conrradiction portion in the statement of PW3

List of SIMI leaders, members and workers having 10
sheets

Entry No. 4 in Earattupetta list in the 9" sheet of Ext.P12

The page of Ext.P12 in which the name of Sameer.A.Y is
mentioned.

The page of Ext.P12 in which the name of Sabir.PB is
mentioned.

The page of Ext.P12 in which the name of Sarfaras
Nawas is mentioned.

The page of Ext.P12 in which the name of Shaduli. P A.
is mentioned.

The page of Ext.P12 in which it is written as “List of
Sympathisers”

Rent Agreement executed between Manoharan Pillai
(PW4) and Atheeq Rahman

Seizure Mahazar of Ext.P13.

Scene Mahazar

Case diary contradiction portion in the statement of PW6
Case diary contradiction portion in the statement of PW6
Case diary contradiction portion in the statement of PW6
Visiting Card of Mahin.C.A., Nanma Books, Calicut.

Case diary contradiction portion in the statement of PW7
Case diary contradiction portion in the statement of PW7
Case diary contradiction portion in the statement of PW9
Case diary contradiction portion in the statement of PW9

Case diary contradiction portion in the statement of
PW10



P21

p22

P22(a)
P22(b)
P22(c)
P22(d)
P23

(a&Db)

P24

P25

P26

P26(a)

P27

P27(a)

P27(b)

P27(c)

P27(d)

P28
P29

P30

P31

18.08.2006

08.08.2006

03.02.2009
03.02.2009

20.09.2009
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Case diary contradiction portion in the statement of
PW11

Search list containing 6 pages
Item No. 5 in Ext. P22 - Notice in Malayalam
Item No. 17 in Ext. P22 - Visiting Card of Nanma Books

Item No. 10 in Ext. P22 - Reliance Phone bill in the
name of A2 Rasik.PA.

113

Hand written article titled as
2121QeSs &G j0S1m” 2Qe0"

2 cheque books of Fahad Salim (PW12) of Bank of
Maharashtra

Pass book of Fahad Salim (PW12) of Bank of
Maharashtra

Electoral Identity Card of Fahad Salim (PW12)

Hn003 BOIEROHOT TV’

Case Diary contradiction portion in the statement of
PW12

Case Diary contradiction portion in the statement of
PW12

Case Diary contradiction portion in the statement of
PW13

Case Diary coniradiction portion in the statement of
PW13

Case Diary contradiction portion in the statement of
PW13

Case Diary contradiction portion in the statement of
PW13

Case Diary contradiction portion in the statement of
PW13

Request letter for Possession Certificate |
Possession Certificate issued by Villa'gé- Ofﬁcer .:Al'éiigad
Covering letter of site plan in Cr 139/2006 of

Binanipuram PS Wy

{

Site Plan prepared by Village Ofﬁcer Alangad in Cr.
139/2006 of Binanipuram PS



P32

P33 series
(a) to (cd)

P34(a &
b)

P35

P36

P37

P37(a)

P37(b)

P38
P39
P40
P41
P42
P43
P44
P45
P46
P47

P48

P49
P50

08.06.2009

20.10.2009
18.07.2009
21.10.2009
25.11.2009

20.10.2009

270N
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Seizure Mahazar of Ext.P10 Diary.

Wall posters — 82 nos. of Islamic Students Association
Notice of Islamic Students Association (2 Nos)

Search list for the above Circulars and Wall Posters

Case diary contradicion portion in the statement
PW18

Case diary contradiction portion in the statement
PW19

Case diary contradiction portion in the statement
PW19

Case diary contradiction portion in the statement
PW19

Residence Certificate issued by PW20
Permanent residence certificate issued by PW21
Permanent residence certificate issued by PW22
Permanent residence certificare issued by PW23
Permanent residence certificate issued by PW24
Permanent residence certificate issued by PW25
Residence Certificate issued by PW26
Residence Certificate issued by PW27

Permanent residence certificate issued by PW28

~Permanent residence certificate issued by PW29

O
'Colering letter of Ext. P48

of

of

of

of

R\aport regarding contents of 2 VCDs prepared by PW30

I. f":f-'.""‘ﬁeport of Floppy disc and Audio CD with its enclosures

prepared by PW30




P50(a)

P50(b)

P50(c)

P50(d)

P50(e)

P50(H)

P50(g)

P50(h)

P50(1)

P50(j)

P50(k)

P50()

P50(m)

228

Print outs of pages in between Pages No. 4 & 5 of Ext.
P50

Print out of MOG6(i) Pages between page 7 and 8 of
Ext.P50 (4 pages)

Content in MO7(a) in Page 10 of Ext.P50, portion
marked as “ g efle AVQaO@HIONG ..eonnenen. HANWIO®
3alodam."

Content in MO7(a) in Page 12 of Ext.P50, portion
marked as “Goosamud®d WUNSOOG ... DOMo  NIRHE
al$1060a"

Content in MO7(b) in Page No. 13 of Ext.P50, porton
marked as “ooefenoad  mlaIMImMOEd  ......... aVOBOM
MJAQSB0IAHS” @AW,

Content in MO7(b) in Page No.14 of Ext.P50, portion
marked as “@pe®0S9ajo @O ... mooneism milal”

Content in MO7(b) in Page No.15 of Ext.P50, portion
marked as “male@an  alo@Mm ... agom
@IBLON 0. "

Content in MO7(b) in Page No.16 of Ext.P50, portion
marked as “gmannagmom)’lmcesa(m .............. uoeNI0n)  AIps)
oniogla). ERO®WIMD ? "

Content in MO7(c) in Page No.18 of Ext.P50, portion

marked as “gayle  em®GOB  .......... Eaplellcs
@@l eanulgl.”

Content in MO7(c) in Page No.18 of Ext.P50, portion
marked as “@pgsssoafomaiponas. .......... &2anos’"

Content in MO7(c) in Page No.18 of Ext.P50, portion
marked as “avime M@ ......... VGBIV
@MY@ elam.”

Content in  MO7(c) in Page No:18 of Ext.P50, portion
marked as “(E@(’OOQ)G’)(T\)JO(O‘)@AM’](TDO T SRV -1 Yo % e o

w W

BRMIUOBLMIET,

Content in MO7(g) in Page No.22 of Ext PSO portion
marked as m.ﬂaﬂ:qgos B (Muorucom i ddu, Maaesos”
TV LS. el



P50(n)

P50(o)

P50(p)

P51
P52
P53
P54
P54(a)

P55

P56
P56(a)
P57
P58
P59

P60

P61
P62

P63

12.05.2010
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Content in MO7(g) in Page Nos.24, 25 & 26 of Ext.P50,
portion marked as “@®® @I®WOOD ... STVOMO
AUOHRBUB @eaITVIM A (188m0.

Content in MO7(1) in Page No.33 of Ext.P50, portion
marked as “ moges amoMOR................ MNRQSRENEIHOMD
qorny®el."

Content in MO7(l) in Page No.33 of Ext.P50, portion
marked as “a0lanad GRRMEQOMBREICE] ....cvvvveeeriees QaEINIg
GaldBemo."

Covering letter of Ext.P50

Programme chart seized from A4 Nizamudhin
2006 - Executive Diary

A book titled - “goapoge mmowlaimzale”

Page No. 44 of Ext.P54

A book dtled “@EpssoooNon @esll  @oaN@IET’
aemANsTHAUB "

A pamphlet titled “@delo”

Last page of Ext. P56

Driving licence of Al - Shaduli
Programme chart seized from A2 Razik

Pamphlet titled “@omumy’ @jesaymosema”

‘*"ETcm.'.. collection of articles of Prabhodhanam weekly

(36 piies

LN
.. Pamphiet titled “ soaw ®s0i@:000 TVa0IDIGR "

a Aboék tled “cosm@s 160 0IR®D AlagoB35Mnud "

15.08.2006 . Seiztire Mahazar




P64
P65
P66

P66(a)

P66(b)
P67
P67(a)
P68

P69

P70
P71
P72
P73
P74
P75
P76
P77
P78
P79
P80

P81

P82

24.03.2003

06.10.2008
18.08.2006

18.08.2006
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Pamphlet “ auomanionien am maud @sl”
Search list
Issue Register of Hira Library

Index pages 1 to 3 of Ext.P66 Issue Register of Hira
Library

Page No. 175 of Exhibit P66

Computer print out of invoice (4 pages)

2° page of Ext.P67

Internet copy of script regarding 'Muthanga' incident

Article by name 'Political state of Affairs of Kerala'
(4 sheets)

Address slip of Razik.A.Raheem

Report submitted to JFCM IV, Kozhikode

Seizure Mahazar

Search list

Advance search memorandum

Form 15 sent to JFCM-I Kozhikode

Book titled “@oenminm emd aN@smgeos @yaienio " by Asif
Telephone index book

Address list of 25 persons (3 pages)

25 names and address written in white paper

White paper containing 4 names and addresses ] .

A white paper in which wntten mmqy& og)(m\
CHWBLNBBMIWA  ......... ng)sg«nooa moaomﬂ%;cz%o iy Below
signed, writing “ o900 " 1] ST

/

Crescent International — news magazine ..’



P83
P84
P85
P86
P87
P88(a)
P88(b)
P88(c)
P88(d)
P89
P90(a)

Po0(b)

P90(c)

P91

po2

Po3
P94
P95
P96
P97

P98

21.10.2006
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Post Card addressed to J.S.Paul
Post Card addressed to Abdu Samad
Letter pad in which 15 pages are written with pen

Income & Expenses register

A paper on which written “agency sales due recovered”.

A paper starting with name Hanza Karadan
A paper starting with name Irahim

A paper starting with name Salim

A paper starting with name Althif Ahmed

Photocopy of letter
Photocopy of Bio-data of Habeeb Muhammed

Photocopy of Higher Secondary Examination certificate
of Habeeb Muhammed

Photocopy of SSLC book of Habeeb Muhammed

15 papers containing the seal “Government model co-
operative society Balaramapuram” and writing New
media presents

Letter having 24 pages starting with writing A.K.Abdul
Majeed

Scripture having 25 sheets starting with Dr. Jadeeda

i Scripture having 36 sheets starting with Noorul Ameen

. ’\7'1§1nng card of Fazil Fareed

/1-“

Property list

14 07 2008 Ae ure Mahazar

Attested Copy of letter by Deputy Supdt.of Police,
Special Branch CID, Kottayam on the subject — Current
activities and office bearers of SIMI
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P99 Attested Copy of Names of Office Bearers of SIMI,
Kottayam District

P100 Arrest Memo of Shaduli - Al

P101 Inspection Memo of Shaduli - Al

P102 Arrest Memo of Abdul Razik - A2

P103 Inspection Memo of Abdul Razik - A2

P104 Arrest Memo of Ansar - A3

P105 Inspection Memo of Ansar - A3

P106 Arrest Memo of Nizamudhin - A4

P107 Inspection Memo of Nizamudhin - A4

P108 Arrest Memo of Shammas - A5

P109 Inspection Memo of Shammas - A5

P110 Search Memorandum

P111 Search List

P112 A Book titled “ enioemo) anveis” anm aidd

P113 General body notice of Edappalli Mahal Muslim Jama
ath Committee.

P113(a) Reverse page of Ext.P113

P114 Summons issued by VII Meuopolitan Magistrate,
Chennai

P115 Electoral ID card of Basheer Ahmed

P116 Search Memorandum

P117 Search List Fliis, ,\

P118 Another copy of ExtP«ll? : ' ‘1:

P119 Another copy of Ext. P54._T-l' , A

P120 15.08.2006 Form 15 - List of documenté



P121
P122

P123

P124
P125

P126

P127

P128
P129
P130
P131
P132
P133
P134
P135
P136
P137

pP138

P139 ¢/

P140 1j;

P141

P142

16.08.2006

16.08.2006

17.08.2006
16.08.2006

16.08.2006

16.08.2006
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List of property (T 416/06)
List of property (T 425/06)

Affidavit by K.N.Rajesh, SI submitted before JFCM,
North Parvur

Search Memorandum
Search list

Report on Ext.P111 search list submitted by SI of Police
Binanipuram

Report on Ext.P117 search list submitted by SI of Police
Binanipuram

Re-registered FIR of NIA

Search Memorandum

Search List

Book by name “s.aipean” aflgjucmlong oiaoome
Book titled as “ e;gom @0u1@ "

Book titled as “ gaylaledd w@ momywes @ "
Search Memo of the house of A2

Search List after the search in the house of A2
Search Memo in the house of A6

Search List after the search in the house of A6

2R \Search Memo in the house of A7
{

Search List after the search in the house of A7
Book titled “aolog@n arsoje DI gaplosgs"
Report submitted before JFCM, Kodungalloor

Certified photocopy of FIR in Crime No.120/08 of
Pithampur Police Station.



P142(a)

P143

P143(a)

P144

P144(a)

P145

P145(a)

P146

P146(a)

P147

P148

P149
P150
P151
P152
P153

P154

P155

P156

P157

16.10.2010

18.08.2006

20.03.2011

20.03.2011

20.03.2011

20.03.2011

17.08.2006
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English translation of Ext. P142

Certified photocopy of Arrest Memo of Shaduly in
Ext.P142 case

English translation of Ext. P143

Certified photocopy of Arrest Memo of Abdul Razik in
Ext.P142 case

English translation of Ext. P144

Certdfied photocopy of property seizure memo in
Ext.P142 case

English manslation of Ext. P145

Certified photocopy of property seizure memo A3 Ansar
in Ext.P142 case

English translation of Ext. P146

Order of Ministry of Home Affairs signed by PW42,
sanctioning prosecution.

Covering letter of report and documents sent to
Investigating officer by PW43

Report sent to Investigating officer by PW43
Search Memorandum

Form -15

Property List

Letter from K.Mahesh Kumar

Inventory prepared by Maheswaran, Immigration SI,
CIAL at CIA Nedumbassery at 8.45 Hrs.

Inventory prepared by Maheswaran, Immigration SI,
CIAL at CIA Nedumbassery at 8.45 Hrs.” =~
Arrest & Personal search memo OfA17NIS$aI ;e

Report of search by PW47



P158
P159
P160
P161

P162

P163

P164
P165
P166
P167

P168

P169

P170
P171

P172

P173
P174

P175

P176
P177

P178

Ly ‘u-n./

16.08.2006

21.08.2006

21.08.2006

15.09.2008

S
A
p’

|-. 's
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Search list of house of A1 by K. N. Gopalakrishnan, ASI
Report on Ext. P14

List of documents regarding Ext.P13

Carbon copy of request

Request to include the documents of Hira complex
search

Search Mahazar containing details received from Police
Hi-Tech Cell

Report on Ext. P163

Mahazar of E-mail account of Al

Report on Ext. P165

Property list of properties seized by PW38

Property list of properties seized from the house of A4 by
PW37

Seizure mahazar of articles alleged to be of Al seized
from a shop

Report of Ext.P169 mahazar
Report of Ext.P130 Search list

Order No.17/camp/GIG/APB/2008 of DIG, directing
PW48 to investigate.

Report of P172 to JFCM, N.Paravur

Document list of Ext.P10

"'-- -“IRonn to incorporate A6 & A7 in FIR before JFCM,

'N faravur

ol

Am‘est Memo of A6
Inspec'aon Memo of A6

Arrest Memo of A7



P179
P180
P181
P182
P183
P184
P185
P186
pP187
P188
P189
P150

P191

P192
P193

P194

P195
P196
P197
P198
P199%
P200

P201

31.12.2008
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Inspection Memo of A7
Arrest Memo of A8
Inspection Memo of A8
Report to incorporate A9 in FIR before JFCM, N.Paravur
Arrest Memo of A9
Inspection Memo of A9
Arrest Memo of A10
Inspection Memo of A10
Arrest Memo of A11
Inspection Memo of A1l
Arrest Memo of A12
Inspection Memo of A12

Report to incorporate Al3 in FIR before JFCM,
N.Paravur

Arrest Memo of A13
Inspection Memo of A13

Report to incorporate Al4, Al5 & PW1 in FIR before
JFCM, N.Paravur

Arrest Memo of Al14
Inspection Memo of Al4
Arrest Memo of A1S
Inspection Memo of A15

Inspection memo of PW1 Rasheed ~ * . .,
Sadry
i [N

Ownership Certificate of Happy Auditotiiim

Copy of relevant pages of Building Tax -Assessment
Register of Alangad Panchayath
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P202 Forwarding Note of 36 CDS to N.Paravur Tahasildar

P203 Report to incorporate Al6 in FIR before JFCM,
N.Paravur

P204 Arrest Memo of A16

P205 Inspection Memo of A16

P206 09.06.2009 Form 15 property list of Exts.P33 & P34 series

P207 Report to JFCM, N.Paravur to incorporate Al7 in FIR

P208 Request to obtain documents from JFCM, N,Paravur

P209 27.01.2010 Report returning documents to JFCM, North Paravur

P210 08.02.2006 Gazette notification

P211 13.02.2006 Gazette notification

P212 11.08.2006 Gazette notification

P213 07.02.2008 Gazette notification

Prosecution Witness

PW1 Rasheed @ Rasheed Maulavi
PW2 Rasiya

PW3 Ashraf, S/o0 Kunjumuhammad
PW4 ‘ Manoharan

PW5- f ' h Manoharan

W7 MahmJ

PWS - L_i%nhglﬁ’

PW9 “Mohammed Sherif

PW10 Ashraf, S/0 Sulaiman



PW11
PW12
PW13
PW14
PW15
PW16
PW17
Pwis8
PW19
PW20
PW21
PwW22
PwW23
PW24
PW25
PW26
PwW27
PW28
Pw29
PW30
PW31
PW32
PW33
PW34
PW35
PW36
PW37
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Abdul Sathar

Fahad Salim

Nadir.PH

K.PMadhu, Village Officer
George N.T.

Karim

Thulaseedharan

Abdul Azeez

Shabeer

N.Geetha Kumari, Village Officer
Tomy Sebastian, Village Officer
K.G.Shaji , Village Officer
T.R.Sangeeth, Village Officer
K.Bindu, Village Officer
K.Satheesan Nair, Village Officer
K.Jajara, Village Officer
A.S5.Gouthaman, Village Officer
Sunil Mathew, Village Officer
PS.Ravindran Nair

K.PThampi

PB.Pradeep

PM.Sakeer

PL.Sharju, Sub Inspector, Nadakkav BS A,
PMohandas, Police Constable, Kaplanchery P:_S" e, _'2 A

§ T . A d
hL £l ¢
il S B e i 1 N

A.J.Babuy, Circle Inspector, Kozhikode Town 7

G.Sreedharan, Dy.SB SB CID HQ

K.N.Rajesh, Sub Inspector of Police, Binanjpurani"'-"-' Zl
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PW38 N.B.Asainar, Sub Inspector of Police, Vazhakkulam
PW39 Tomy Sebastian, Circle Inspector of Police
PW40 PVikraman, Circle Inspector

PW41 B.PS.Parihar

PW42 Virendra Kumar

PW43 Vivekanandan

PW44 Johny Mathew, Dy.SP CBCID, Kottayam
PW45 Assinar, CI of Police

PW46 C.Radhakrishna Pillai, Circle Inspector
PW47 Babu Kumar, Circle Inspector

PW48 S.Sasidharan, Dy.SB Malappuram

PW49 Ravi Gambhir, DYSB NIA, New Delhi.

PW50 Lhari Dorjee Lhatoo IPS, SP NIA, New Delhi

Defence Exhibits;-

D1 Case Diary contradiction in the 161 statement of PW16

D2 Copy of P51 without seal and signature

D3 Case Diary contradiction in the 161 statement of PW37

D4 Case Diary contradiction marked in the statement of PW32

DS Case Diary contradiction marked in the 161 statement of PW47

D5(a) Case Diary contradiction marked in the 161 statement of PW47

D5 (b)- e Case Diary contradiction marked in the 161 statement of PW47
."D6 AT : ‘Case Diary contradiction in the 161 statement of PW48
ID6(a) Case Diary contradiction in the 161 statement of PW48
D6(b) Gase Diary contradiction in the 161 statement of PW48

'D7,'.,”____\ \, “ertified copy of common judgment in SC.49/2008 & SC.112/2009

by Sessions Judge, Dharwad dated 30/04/2015.
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Defence Witnesses:- NIL

Material Objects:-

MO1

MO1(a)
MO1(b)
MO2(a)
MO2(b)
MO2(c)
MO2(d)
MO3(a)
MO3(b)
MO3(0)
MO4(a)
MO4(b)
MOS

MO6(a)
MO6(b)
MO6(c)
MO6(d)
MO6(e)
MO6(f)
MO6(g)
MO6(h)
MO6(i)
MO6())
MO6(k)
MO6(1)

Malayalam VCD

English VCD

Cover of VCD

CD2 on which written 'Al Quran'

CD3 on which written 'Al Quran'’

CD4 on which written 'Al Quran'

CDS on which written 'Al Quran’

CD on which written “life of phophet Yusuf Islam”
CD on which written “Islamic Dictionary”

CD on which written “Alif BA TA Yaseen”

CD on which written AL- QURAN 1

CD1 on which written “A is for Allah Yusuf Islam”

CCD - Tech-com — on which written “Islam as Introduction, 20.12.05,
Iliyas Nadvi

CD on which written - Malayalam

CD on which written — Pictures and Games
CD on which written - SR

CD on which written ~ Al Rasah

CD on which written ~ Adobe Premier

CD on which written - Imation

CD on which written - Drivers

CD on which written - Islamic Clipart

CD on which written — Learn Arabic

CD on which written — Globe Intelligence

CD on which written - Alim ;
CD on which written — “anonws" Nationalisam socialism, Nanma Books
corner S kel
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MO6(m) CDR - Tahfizh Al - Quran

MO7(a) CD - on which written 1(2)
MOQO7(b) CD - on which written 2
MO7(¢) CD - on which written 3
MO7(d) CD - on which written 4
MO7(e) CD - on which written 5
MO7(f) CD - on which written 6
MO7(g) CD - on which written 7
MO7(h) CD - on which written 8
MO7(i) CD - on which written 9
MO7() CD - on which written 10
MO7(k) CD - on which written 11
MO7(l) CD - on which written 12
MO7(m) CD - on which written INTUC
MO8 Floppy Disc

MOQO9 Nokia Mobile Phone (White)

MO10  Plastic flux of Nanma books

Sd/-
K.M.Balachandran
Judge
(By Order)

// True Copy // 5

o T““ Sheﬂs/t;dar

cmpd 57’ f/
@J}-'eur b’ . ‘%‘;‘l.



Judgment in
S.C.No. 01/2011/NIA
Dated 30.11.2015
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