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0ffence charged

Plea of accused ¢ Not guiliy

Finding of the court: Al & A4 - Guil:y !
A3 & A9 - Net guilty

Sentence or Order:

Al and A4 are sentenced as follows. For the offence
under Section 18 of UAP Act both Al and A4 are each sentenced
to undergo imprisonment for 1life and To pay fine of

.58 ,000/ - {Rupees fifty thousand only) with default
sentence of imprisonment of one vyear; for the offence under
Section 16(i) of UAP Act Al and Ad are each sentencec 10
sndergo dimprisonment for fe apc to pay fine of Rs,50,086/-
(Rupees fifty thousand only} with default sentence of
imprisonment for one year; Uﬁﬂer Section 124(A) IPC Al and A4
are- each sentence¢ T« - ’.Dglaanment for three. years
and to pay fine cf /- =ach {Rupees ten thousand
only} with gefault s nree months: under Section
153(A)} IPC. Al anrd o se ﬂtenced to -undergo
imprisonment for twe _ n Al is also sentenced
under Secticn 4(b) Expt Substances Act to undergo
imprisonment for life and te pay Tine of Rs.50,008/- (Rupees
fifty thousand only) with defauat sentence of one year. It
shall be sufficient if all the substantive jail sentences run
concurrently.
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also be given vocational training 5c that they will realize
dignity of 1 u Ag an -ats ¢+ to refine them, both the
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Description of accused

S5l o Name ' Father's | Religion Occupation
oy b it G SIS
1 | Thadeyantevida | Abdul Majeed  Muslim | Private job
i Nazeer(Al) | | : i
. Abdul Halim (A3) ? Usman }+m" . | e
3.2 Shafas (A4) . Shamsuddin | : | .
. Abubacker Yusuff | s Abubacker | . * =4 “
Age j Residence
33/09 (Al) | 'Ba.lthul HJlal’ Thayyil, Neerchal, Kannur Dist., Kerala.
33/09 (A3) “Safiyabag”, Thana Kannookara,Kannur[hst
25/09 (A4) | ‘Shafnas”, Thayyil, Pound Valappu, Kannur.
33/09 (A9) Naduva, Malappuram District
Date of
_____________________________________ '__-1__....-....__________________
Occurrence Complaint Apprehension Bail Commitment

__________________________________________________________________

3.3.2006 2.8.2010 24.2.10 (Al) - 3
22.7.09 (A3) 2.8.2010(A3) -
24.7.09 (A4) : -
15.1.10 (A9) - -

------------------------------------------------------------------

-----------------------------------------------------------------

This case finally heard on 2.8.2011 in the presence of
Advocates for both sides and stood up for consideration to this
date and on the same day the court delivered the following: -

. JUDGMENT
-~ _-;'_s'l.v,-;s.f.*} SR -

20" - \ﬁ?fThis is the Kozhikode Twin Blast case 1nvestlgated and
i .ﬁirai arg?isheeted by the National Investigation Agency, New Delhl in
X = zr‘,r_,_r ;*_:(_ !
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Crime Nos.5/09 and 6/09.

2.. Originally it was registered as Crime No.80/06 of Kasaba
Police Station and Crime No.81/06 of kadakkave Police Station,
Kozhikode on 3.3.2006 for offenceslunder the Explosive Substances
Act. Then the cases were transferred to CBCID SIG III on
13.6.2006 and in the céurse of investigation offences under
Sections 120(B), 124(A),153(A),324 r/w 34 IPC, .Sections 15(a),
15(a) (i) (15(a)(ii)) of Unlawful Activities (Prevention) Act 1967
(and Sections 3,4 and 5 of the Explosive Substances Act) were
included. Subsequently investigation, was taken over by the
National Investigation Agency as per order of Government of India
(MHA) vide order No0.11034/31/2009-IS-VI dated 1.12.2009 and
4.12.2009 and Crime Nos.5/09 and 6/09 of NIA were registered
culminating in the final Eeport filed on 2.8.2010.

i T3 In the charge-sheet, NIA reported that their
investigation revealed that Naseer @ Ummar Haji, r/o Kannur
(Al), Mohammed Ashar r/o Thalassery (A2), Abdul Halim @ Halim r/o
Kannur (A3), Shafas r/o Kannur (A4), Fayiz r/o Kannur (A6), Shammi
Firoz r/o Malappuram (A7), P.P. Yoosaf r/o Kannur (A8) and Yusuf
Chettipady, Malappuram (A9), accused herein conspired, planned and
executed the twin bomb blasts in KSRTC bus stand and Mofussil bus
stand, Kozhikode city on 3/3/2006 as a retaliation against the

. L 39

JpérEeiGéd7partisan attitude of the Executive and the Judiciary in

! not granting bail to the Muslim accused persons involved:iﬁ’thg-IIj

o

A Marad iﬁtidéﬁt. So, in order to show the resentment of<the Musiim
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community these accused persons conspired émong themselves and
manufactured bombs which they subsequently exploded at two main
bus stands of Kozhikode city causing panic, terror and hardship to
general public thereby waging war against the establishment and
the Government. By this act of terror, these accused persons
wanted to create communal disharmony at busy places by which
innocent persons would get injured and this would lead to further
communal disturbances in the area.

4. . NIA further alleged that investigation also revealed
that between the vyear 2002 and to 3 March 2006, Naseer (Al),
Mohammed Ashar (A2), Abdul Halim (A3), Shafas (A4), Fayiz (A6),
Shammi Firoz (A7), P.P. Yoosaf (A8) and Yusuf Chettipady (A9)
hatched conspiracy to make plant and explode bombs in KSRTC Bus
stand and Mofussil Bus stand of Kozhikode City as a protest
against the partisan attitﬁde of the Executive and the Judiciary
in not allowing bail to the Muslim accused involved in the II
Marad (Near Kozhikode) Communal Carnage and thereby disturb the
communal harmony, create terror and panic to common people. In
pursuance of the above conspiracy, Naseer (Al) procured materials
for making bombs including explosives with help of Mohammed Ashar
(A2), Fayiz (A6) and P.P. Yoosaf (A8). Bombs were manufactured at

]

Mohammed Ashar's (A2) hired premises in Tekki Bazar, Kannur by

Naseer (Al) with the help of Mohammed Ashar (A2), Abdul Halim

A N,
o e

.l 2 :(5§}% Fayiz (A6) and P.P. Yoosaf (A8). As per the chalked out
< = -,-.L_ z . . “ . 4
%#;Eplahibn 3/3/2006 Naseer (Al), Mohammed Ashar (A2), Shafas (A4),
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Fayiz (A6), P.P. Yoosaf (A8) and Yusuf Chettipady (A9) assembled
at Kannur with an intention to plant and explode bombs at busy
places of Kozhikode city; They then transported the bombs to
Kozhikode City by bus. They reassembled at Markas Mosque,
Kozhikode where they were joined by Shammi Firoz (A7), Naseer (Al)
briefed the team of the plan of action and entrusted specific
jobs to Shafas (A4) and Shammi Firoz (A7) to make telephone calls,
intimating the planting of bombs, to Kozhikode Collectorate and
Calicut Times. Then Naseer (Al) despatched two separate teams;
one comprising of Mohammed Ashar (AZ),tFayiz (A6) and PP Yoosaf
(A8) with a bomb to be planted at Mofussil Bus Stand and the
other team comprising Naseer (Al), Shafas (A4) and Yusuf
Chettipady (A9) to plant the bomb at KSRTC Bue stand. The bombs
were accordingly placed and both the bombs exploded. Due to the
explosion of the bomb, window panes of Sagar Hotel near the KSRTC
Bus stand were shattered and two persons namely Sri M.T. Unni and
Sri K. Asharaf were injured at Mofusg}l Bus Stand, Kozhikode.
Thus Naseer (Al), Mohammed Ashar (A2), Abdul Halim (A3), Shafas
(A4), Fayiz(A6), Shmmi Firoz (A7), P.P. Yoosaf (A8) and Yusuf
Chettipady (A9) wilfully acted with intent to strike terror in the
people by causing two blasts using IED's (Improvised Explosive
Devises), with gelatin like explosives and caused terror panic
and 1n]ury fo the public and the law enforcing agency. Therefore,
gthelr acts tantamount to a terrorist act as defined in ‘%the UAP Act

‘”120@4 Amendments), thereby attracting ¢ the offences -punlshable

% 4
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under Sections 120(B), 124(A),153(A),324 r/w 34 IPC, Sections 3
to 5 of the Explosive Substances Act and Sections 16(i), 18 and 23
of the Unlawful Activities (Prevention) Act 1967 as against Al to
A4 and A7 to A9.

5. In the course of investigﬂfion .by NIA, A7 who was
arrested on 19.3.2010 was produced in this court on 20.3.2010. On
that day he filed Crl.M.P 437/10 disclosing his intention to
reveal the role of himself and other accused in the crime. The
Crl.M.P was posted to 23.3.2010 and A7 was remanded to judicial
custody. As per order dated 22.3.2010 in Crl.M.P 408/10 filed by
NIA police custody of A7 for three days was allowed for
interrogation. On 25.3.2010 when he was surrendered in court
after police custody, NIA filed Crl.MP:436/10 praying to record
statement of A7 under Section 164 Crl.P.C. and the same was
allowed. Consequently his statement under Section 164 Crl.P.C.
was got recorded through Chief Judicial Magistrate, Ernakulam. On
2.9.2010 A7 filed Crl.M.P 1056/10 stating that he has already
given statement of true account of facts within his knowledge
before the Magistrate and further requesting to make him an
approver. 0On 14.6.2010 NIA filed Crl.M.P 735/10 praying to tender
pardon to A7 and shift him to Central brison Kannur for safety.

On the strength of the application filed by A7 and the said

f,;Crl M P 735/10 after hearing the Prosecutor and A7 in person and

_;g01ng th¥ough his statement under Section 164 Crl.P.C. conditioqal

'fpafdon,~was tendered to A7 by me under Section 307 Crl.P.C. :on

ke
N
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2.9.2010 and A7 accepted the pardon anp he was sent to Central
Prison Kannur. Finally he was released on bail as per order dated
14.10.2010 in Bail Application No.6203/2010 of the Hon'ble High
Court.

6.. On receiving the final report filed by NIA cognizance
was taken of offences under Sections 120(B), 124(A),153(A),324 r/w
34 IPC, Sections 16(i), 18 and 23 of the Unlawful Activities
(Prevention) Act 1967 and Sections 3,4 and 5 of the Explosive
Substances Act 1908 as against all the iseven accused persons (Al
to A4 and A7 to A9).

7.. On summons issued A3 appeared in court. On production
warrant issued Al, A4 and A9 were produced in court. Since
attendance of A2 énd A8 could not be procured, on completion of
necessary steps the case against them was split-up and numbered as
SC 3/2010(NIA).

8.. Al, A3, A4 and A9 were supplied with copies of all
relevant prosecution records. They havé been defended by lawyers:
of their choice.

9.. After hearing both sides charge was framed against them
all for all the offences alleged as stated above, read over and
explained to them, to which all of them pleaded not guilty. The

plea was recorded.

408+~ During trial prosecution examined PWs ~¥7to 58 and

/Mérked Ext5.P1 to P98 and also identified MOl and MO2 series.

e f

—

;Eiiﬁ- 33&1 is A7 the approver to whom conditional pardon was
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tendered. He is a native of Parappanangadi with no employment at
present. He claimed to know the accused persons in court (A1, A3,
A4 and A9) as also A2, A6 and A8. PW1 elaborated his acquaintance
with Al and disclosed the conspiracy involved in this case among
the accused persons at Markas Church, Kozhikode. Al had brought
two black polythene covers containing bomb manufactured by him at
Kannur and stated that they are to be planted at the Kozhikode
Mofusal Bus Stand and the KSRTC Bus Stand in order to echo their
protest in refusing bail to Muslims involved in the Marad case.
He divided the accused persons into two groups. Al instructed PW1
to make telephone call to Calicut Times and to inform them the
matter of having placed bomb. Accordingly PW1l made the phone call
to Calicut Times from a telephone booth gt Gulf Bazar and informed
them the fact. Subsequently blast occurred at both the bus
stands. Ext.P1 petition (Crl.M.P.437/2010) is filed by him in
court for making him accomplice. Ext.P2 the étatement recorded
under Section 164 Crl.P.C by Judicial First Class Magistrate,
Ext.P3 application dated 2.9.2010 filed by him, Ext.P4 search memo
under which Ext.P5 leave application and Ext.P6 plane tickets were
seized from him and Ext.P7 memo dated‘24.3.2010 under which he
showed the different places and institutions at Kozhikode referred
to him in his prosecution were all marked through him.

,:fgi;ffﬁgé}aﬂ PW2 is V. Mohandas CW1l, Camp Clerk .to. District

Ch: i

C911§Ct°F}} Kozhikode who in the absence of DiSfrict_,CoLIéctor

! G quhikodé;sated to have received anonymous telephone call in the
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District Collector's personal telephone at about 12 noon on
3.3.2006 to the effect that 'bomb was planted at KSRTC Bus Stand
which will explode within a short while' and consequently when he
attempted to inform the matter to the ADM over the intercom
another phone call was also received from the same person.stating
the same fact and that immediately he informed the matter to the
then ADM Mr Koyakutty (PW3) and further that as disclosed in the
telephone call bomb blast occurred at .the KSRTC Bus Stand and
Mofussil Bus Stand. ’

13 PW3 1is Sri P. Koyakutty CW2, Additional District
Magistrate, Kozhikode during the year 2006 who deposed to have
received telephone call from PW2 at about 12 noon on 3.3.2006 over
the intercom informing that somebody had telephoned PW2 and
informed him that bomb was planted at KSRTC Bus Stand.
Immediately PW3 informed the matter to Kozhikode North Assistant
Commissioner over telephone who agreed to send police and party to
the spot. PW3 also received informati;n at about 1 p.m that a
bomb had blasted at KSRTC Bus Stand. Immediately he went to the
scene where District Collector and several policemen and others
were present. When he 'reached there he received the further
information that a bomb blast had occurred at Mofussil Bus Stand

also, where also he visited.
s"'

,Am 14”*“ Pw4 is Mrs. Shidha K.K. (W5, Reporter_of’evehing daily

s »
a7

sfﬁy nﬁme 'Calicut Times' during early 2006 who testified'tO'have

({?i -*. x

:‘*'l

étfended 51M11ar anonymous telephone call in the “office telephone
“eh & : '\,-“.-
Al
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No.2700834 at about 12.30 p.m on 3.3.2006 in a male voice
informing that bombs were planted at KSRTC Bus Stand and Mofussil
Bus Stand, Kozhikode which will explode within five minutes. The
caller also informed that it was a continuation of the Marad
occurrence. PW4 conveyed the message to the office and on
instructions she herself also informed the matter to the Special
Branch and the Police Control Room. She also sent reporter by
name Bijush to the spot. By the time Bijush reached the KSRTC Bus
Stand blast had occurred there. When Bijush was contacted over
telephone it was revealed that bomb blast had occurred at Mofussil
Bus Stand also. Ext.P8 statement of PW4 was also got recorded by
Judicial First Class Magistrate VI, Kozhikode on 19.9.2009 The
news item regarding the bomb blasts was Lrepared by PW4 and others
including the said Bijush and giveh in Ext.P9 edition of Calicut
Times dated 3.3.2006. She stated that reference to the Marad
incident was deliberately:omitted in the news item published in
the paper in order to avert any undesirable consequence that may
arise in respect of such a news being published. She also
clarified that it is ih her anxiety and consequent panic, the
incident being the first of its kind }n her life, that in the
place of five minutes within which the bomb was informed to blast,
w‘she happened to state it as within % an hour in the news item.

- 4*\ 15 . PW5 is CW1l1l K. Balakrishnan who was worklng as - Guard
_Grade« II at KSRTC Depot, Kozhikode during 2006 \uho stated *that

there occurred a bomb blast at that bus stand on:3.3. 2006 When
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he was in the office adjoining the cantgen on the eastern part of
the bus stand at about 12.45 p.m, he heard the sound of an
explosion which he thought as the blast of a tyre, which somebody
described as the bursting sound of a gas cylinder. He went to the
spot which is the south western part of the bus stand near Sagar
Hotel precisely 3 meters inside to the wall separating KSRTC Bus
Stand and Sagar Hotel and vehicle supervisor's rest room where he
could see police officers and people. A pit to a depth and width
of 1 foot was seen formed on the ground.! After some time he also
heard the news that a similar explosion had occurred at the
Private Bus Stand.

16.. PW6 is Valsan CW15, Grease man of Mofussil Bus Stand,
Kozhikode who testified to have witnessed the bomb blast at the
Mofussil Bus Stand, Kozhikode. On 3.3.2006 at about 1 p.m when he
was present in the bus stand policemen who came in a jeep jumped
down and informed the public that a bomb was planted in the bus
stand and everyone must vacate. There Las a hue and cry and all
went out. Policemen requested thé witness and others to search
for a black cover by the side. A black plastic/polythene cover
to the size of a pumpkin was then seen near the waste water drain
on the southern part of the bus stand whereupon the SI stated.that

it was bomb and wanted everybody to clear away. By the time

b 3
ﬂégﬁpe stone construction nearby was damaged. Pape? pieces,
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cloth pieces and glass pieces scattered were collected by the
police.

17.. PW7 is K.P. Aboobacker CW24, a porter at Mofussil Bus
Stand, Kozhikode who stated that on 3.3.2006 a bomb blast had
occurred at that bus stand. At about 12%45 p.m policemen who came
in a jeep made mike announcement that a bomb was planted somewhere
in the bus stand that all should go out. Consequently the
persons present there numbering upto 500 who became afraid ran out
of the bus stand. Vehicles were also taken out and the shops
closed. Police also conducted search of the bus stand. At the
south eastern part of the bus stand near thé waste water drain a
black coloured plastic cover to the size of a pumpkin was seen.
Police did not allow anyone to go near.that. At about 1.05 p.m
the bomb exploded with huge sound. -There was heavy smoke. Pieces
hit the body of one policeman and a porter by name Ashraf.

1 ¢ PW8 is P. Sunil Kumar CW27 Freelance photographer
hailing from Kottooly, Kozhikode who happened to be at the
Mofussil Bus Stand at the time of the blast .and hence could take
in his digital camera Ext.P10 series photographs of different
scenes relating to the blast. By about, 12.30 p.m he had reached

the bus stand to receive his friend Hari another photographer who

was coming from Thrissur for the purpose of conducting an

' we&hibition He witnessed the mike announcement made bywppblce

“ ‘t"'

ﬁxhe fleelng away of people from the bus stand, the detectfon of

'frbLackaptastlc cover, the blast of the cover and smqke.rlg;ng-to a

e
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height of about 15 meters. Ext.P10(b) is stated to be the
photograph showing the said black plastic cover. Ext.P10 is
stated to show rising smoke. He also happened to take Ext.P10(c)
photograph showing another black bag unattended by anyone on the
thought that it also may be a bomb but which did not contain any
bomb and was taken away by its owner.

19.. PW9 is Somadas CW45, a worker at Sagar Hotel situated
on the eastern side of the KSRTC Bus stand who testified to have
witnessed the scene of the bus sta;H immediately after the
explosion. While he was on duty iﬁ the hotel and had gone inside
to take food for supplying to the customers, at_about 12.45 p.m he
heard a big sound of an explosion from the KSRTC bus stand. Then
immediately he éame out and looked. He could see smoke and dust
rising upto the sky. The scene of the blast was about 10 meters
away from the hotel. He could not go there since some of the
staff members of the hotel had gone to the Masjid. Two or three
window glass panes in the first floor of the hotel had fallen down
and got broken. Several people and policemen were assembled on
the spot of explosion. Subsequently police prepared Ext.P1ll scene
mahazar. PW9 was called and his signature obtained in the mahazar
as witness. Police had also collected cloth pieces and broken
glqgs pieces from the scene.

. 29;. ' PW10 is Sudeep Jeevan CW56 haiiing. from Kapad,
?Koghikgée conducting computer trainind institute at Darusalam

Complex, MgVoor Road imparting "training on Microsoft Cisco
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Certification and hardware from 2003 onwards. He is a partner of
the institution with its Head Office at Ernakulam. He is in-
charge of the Kozhikode branch. His version is that in the year
2006 there were about seven or eight staff .members and 10-15
students. On 25.3.2010 he had under‘ Ext.P12 production memo
handed over Ext.P13 registration form in respect of PW1 Shammi
Firoz prepared and obtained at the time when he joiﬁed the
institution on 20.1.2006. He further stated that Shammi Firoz had
joined in MCP, CCX IA and Hardware courses. The duration was
three month with a total fee of Rs.10,000/- which Shammi Firoz had
paid in three instalments as noted in Ext.P13 which also contains
the writing “cleared” as written by.PW}G. Shammi Firoz studied
there upto 2006 April last_and stated that he was acquainted with
him. He also stated that after completing the course Shammi Firoz
was brought to the institute on 24.3.2010 which is the day just
previous to Ext.P12 while in the custody of NIA whom he identified
before the NIA officials as the student who studied in his
institute. The attendance register of the institutton used to be
destroyed after a lapse of two years.

2% . PW1l is Subair (W62 residing at East Hill Road,
Kozhikode presently conducting tea stall at Mavoor Road who was
previously from 2003 to 2009 conducting STD booth and toy shop by

_”n@mggsky Boy below the front staircase of Seena Tower. He stopped
"VbqgthEahd;the shop on account of loss. 1In his booth there were

onE;lénd-bhone and a coin box of Reliance Company; the coin box
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was having telephone number 3942906. !
0. PWl12 1is (W63 Mohammed @ Kunjumon of Kottamparamb,

Kozhikode, a merchant of mobile phone in an institution by name
'120NE' at M.A. Bazar, Kozhikode commenced in the year 2008.
Previously he was conducting stationery and telephone booth — coin
box in the same place with the name 'Graphline' owned by his
brother-in-law Mohammed Mustaffa employed in Gulf and being looked
after by the witness. There were two land phones and two coin box
phones; land phone numbers were 2766010‘and 2765869 of which one
phone was in the name of the witness's brother-in-law and the
other in the name of the brother-in-law's sister's daughter by
name M(B)usharabi and the coin box Nos.2368683 and 2361583, one in
the name of the brother—in-law and the other in the name of the
said M(B)usharabi. The booth was on the Bank Road by western
side with Gulf Bazar presently known as Dubai Bazar on the east.
The witness also stated that M.A Bazaq is also known as Dubai
Bazar. He stated that he was questioned by NIA in connection with
the bomb blast case in Kozhikode and that some accused was brought
to his shop by police.

23, PW13 is Ashraf CW30 a porter at Mofussil Bus Stand,
Kozhikode who was injured in the blast. On 3.3.2006 at about
12.45-50 p.m while he was engaged in his work a police jeep came
to the stand through western side and made mike announcement that

¥§6mebﬁdy had planted a bomb in the bus stand premises and.that all

i;i?ﬁ§¢should go out. When PW13 accompanied the policemen in his
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anxiety to know what it was, the police conducted search at
different premises. At about 12.55- 1 p.m at the south-eastern
part of the bus stand near the heap of waste a black plastic cover
was seen and the police shouted to run away. When the witness
reached about 15 feet away from the cover the same exploded and a
metal piece struck his hand and he lost some blood. There was
smoke in the area. A policeman was also injured. 1In the evening
he went to the Beach Hospital and took injection. He continued
treatment for a week.

24.. PW14 is Mohandas (W66 Village Assistant at the
Kozhikode Kasaba Village Office who on 6.5.2006 on the direction
of the Village Officer went to the ‘place of occurrence and
prepared Ext.P14 sketch on the basis of the police mahazar
describing the place of occurrence in Crime No.81/06 of Nadakkave
Police Station showing the KSRTC bus stand building, the Hotel
Sagar nearby and all other relevant details. The same day he also
prepared Ext.P15 sketch relating to the place of occurrence in
Crime No.80/06 of Kozhikode Police Station also based on the
police mahazar clearly highlighting the exact place of occurrence
near the drain at the Mofussil Bus Stand i

25.. PW15 is Abdul Khader CW48, porter at the Kozhikode New
Bus Stand, an attesting witness to Exf.PlG scene mahazar. He
-witnessed the explosion there and the collection of iron pieces,
'pléStic:pieces, gunny bag pieces, small battery, small wire etc.

byf;police and its packing and sealing. He identified his
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signature available on the fiﬁe packets marked MOl series.

26. . PW16 is Ashok Kumar .CW67 a native of West Hill,
Chungam, Kozhikode who testified to have gone to the PWD Rest
House, Kozhikode where he could see Al Naseer on 2.3.2010. He had
gone there with his friend Pushprajan to meet their friend Vinu
employed at the Rest House. At that time the NIA officials
required him to be a witness to the Kozhikode Twin Blast case and
he testified the fact that Al was shown to him. The witness saw Al
Naseer in room No.11l, where he was si%ting along with the NIA
officials.  The officers were questioning Al and recording the
statement of Al. The witness and the said Pushparajan had signed
in the said statement of Al marked Ext.P17. The witness had also
seen the NIA officials taking Al to the Markas complex, KSRTC Bus
Stand and Mofussil Bus Stand in respect of which separate memo
marked Ext.P18 was prepared also signed by the witness. On
3.3.2010 the NIA men had taken Al to K%nnur particularly to Camp
Bazar and Thekky Bazar for which the witness and the said
Pushparajan had signed Ext.P19 memo;

27 .. PW17 is Rijesh (W69, a driver hailing from Atholy,
Kozhikode who identified his signature in Ext.P20 disclosure memo
prepared and signed at the Kozhikode Rest House on the request of
the NIA.men. He had gone for the trip of NIA officials. At the
Rest Hoﬁée he had seen NIA officials questioning Al. He heard Al

saylng to . the NIA officials including thg¢ SP that he W111 show the

place/house wherefrom he purchased gelatin sticks. On the next

.\-

e, To
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day the witness drove his vehicle carrying the NIA officials and
Al Naseer to Ernakuam and they reached the house of one Achayan at
Kizhakkambalam when the eldest son of Achayan was there for which
Ext.P21 memo was prepared which also was signed by the witness.
The NIA officials had conducted search of that house but could not
seize anything; Ext.P22 is the search list.

28.. PW18 is Subeesh CW76, collection agent of HDFC Bank who
testified to know A4 Shafas whom he first saw at the PWD Rest
House, Kozhikode on 10-3-2010 where he had gone to meet his friend
working there. He saw the NIA officials including SP questioning
A4 in a room on the first floor. He heard A4 disclosing that if
they accompany him he would show Markas Masjid, the KSRTC bus
stand where bomb was placed and thé STD booth from where
subsequently phone call was made to the Collectorate and the
Pattalam Mosque where all accused had assembled. The said Ext.P23
statement of A4 was recorded by the NIA officials in which the
witness also signed. Subsequently he also saw the accused
showing those places, firstly the Markas Mosque, then the KSRTC
bus stand where the bomb was planted and then after crossing the
road proceeded through a bylane towards ?orth and searched for the
STD booth behind é corner building.which could not be seen since
some construction work was going on there and lastly the Pattalam
MqSéue;  He is a witness to Ext.P24 pointing out memo also.
'¥*7j29.} PW19 is (W70 Nazeer T., taxi driver hailing from:

~K6dhvally} Kozhikode. His taxi is parked at Koduvally.-' He
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testified to have gone to the office of‘the NIA and the PWD Rest
House where he had seen Shammi _Firoz, the accused (PW1l) on
24.3.2010. He had gone to the PWD Rest House to undertake a trip
of the KTDC. Then he was asked to go to the NIA office. There
he was called to the room where he saw the said Shammi Firoz and
two or three officials. The NIA officers were asking something to
Shammi Firoz to which he was giving answers. The NIA officials
including tﬁe SP had taken Shammi Firoz to five places in the
vehicle of the witness, firstly theyihad gone to the Markas
Masjid, then to the computer Centre at Darusalam Complex, then to
Duabi Bazar then to Pattalam Mosque opposite to BSNL at Mananchira
square and lastly to the Spoken English class in stadium building.
Ext.P25 is the memo prepared in that regard and signed by the
witness. The witness had also previously signed Ext.P7 statement
of Shammi Firoz.

30.. PW20 1is Chathoth Kamarudheen (W21 hailing from
Thazatherur, Kannur. He was Secretar§ of Darussalam Madrassa
where religious classes were taken under the syllabus of All
Kerala Islam Religious Board. He claimed to know A2 Mohammed
Ashar and A8 P.P. Yoosaf both absentees who worked as teachers of
the Madrassa during the period from November 2005 to September
2006. He identified Ext.P26 teachers attendance register known as
"Mu A}lim Admission Register' for the period from 2002 to 2008

given by the witness to the CBCID Crime Branch and said to contain

s | _ E f
the names of the said accused persons in serial Nos.165 and 166.
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During the period when both the said accused worked in the
Madrassa they were residing at some rented building at South Bazar
though residential accommodation was available at the Madrassa.
31.. PW21 is Uwais Sathar V.P. GWS3, a timber merchant at
Kannur and co-owner of K.L. Arcade,'Anakulam Road, Kannur, a three
storied building in which out of the five rooms on the ground
floor three were let out to one George for the.stock and sale of
pipes and plumbing material. The witness knew the said Mohammed
Ashar (AZ) and PP Yoosaf (A8) to whom Room No.4 on the first floor
was rented out during 2005-06, they being the 'Usthad' (teachers)
in the Madrassa near the shop of the wiEness where they lived for
about two months. The room was so let out since the leg of
Yoosaf was broken in a bike accident and they still wanted to take
classes in the Madrassa. The witness also knew Al Nazeer whom he
identified in court. The witness had seen Naseer in the company
of the said Yoosaf and Ashar near the shop of George, but
subsequently the Dy.SP of NIA had brought Al to the building and
asked the witness whether he knew him and he happened to identify
him. The witness had also seen A3 Halim in that building as
taken by the Dy.SP. It was the witness who showed to the police
the room by opening the room where A2 and A8 were residing.
.32.. PW22 is M. Jayachandran CW54 who retired in May 2006 as
Peon from Irrigation Department of the State Government and
suRéequently an employee in the said shop of George who- had seen

A3 Halim as brought by Police and the witness had affixéd his
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signature in Ext.P27 mahazar prepared for the said room No.4 on
the first floor on 29.7.2009. :

33.. Pw23 is Abdul Nizar CW?l-hailing from Kannur conducting
shop by name Cannanore plastic house dealing in plastic items at
M.A. Bazar who identified Al Naseer in court and stated that on
3.3.2010 the NIA Officers had taken him to the shop and asked
whether he had purchased any material from there.

34.. PW24 is K.C. Varghese CW57, a native of Kizhakkambalam
conducting metal crusher there who tes;ified that for about 10
years he knew one Ismail (CW60) whose mother's house is near the
witness's house as also one Ibrahaim uncle of the said Ismail that
while Ismail was in jail at Kannur in connection with the case
relating to the attempt on the life of former Chief Minister
Nayanar the witness had taken Ibrahim and the father of Ismail to
the Cannanore jail to meet Ismail and subsequently after Ismail
was freed from the jail he had come and met him to express his
gratitude to the witness that Ismail had also offered his help to
the witness. He stated that he knew Al Naseer whom he identified
in court. He further deposed that in the year 2002 Ismail and Al
had come to his house and Ismail stated to the witness that he

needed some gelatin sticks for the purpose of blasting rocks 1in

the well which had no water and since gelatin stlckswwere not w1th

'hlm at that time he introduced one Joy @ Peter (CW58) who ﬁas;§s:

L :q.‘..

aSUpeerSQF in his crusher and asked Joy to prov1de some‘geLa?" 2

— -h

3st1cks to Ismail for the purpose of blastlng rochi to whleﬁgzgy
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agreed and subsequently Joy had told him that he bhad obtained
gelatin sticks from the house of Arackapady Mathai and provided it'
to Ismail.

35 . PW25 is (W58 the said Peter @ Joy a resident of
Vilangu, Ernaklam near Kizhakkamabalam who had for about 10 years
from 1992 to 2003 worked as Supervisor in the crusher of PW24
Varghese who was his neighbour. That crusher was at the place
called Thaikavu about 1 Km. away from his house. He stated that
he knew one Ismail who was introdhced to him by PW24 Varghese in
the year 2002. On one day morning when he was in the crusher PW24
Varghege had come there along with two persons. On the request of
PW24 to provide some gelatin sticks_to Ismail, he had gone to the
house of his friend Mathai at Arackapahy on his bike and since
Mathai had quarry at that time there was stock of gelatin with
him and he obtained six or seven gelatin sticks from Mathai on
payment of price and gave it to Ismail in the bresence of the said
two persons and also informed Varghese of having provided the
gelatin sticks.

36.. PW26 is CW59 the said Mathai @ Arackapady Mathai who
was during the period 2000-03 conducting‘quarry and stated that he
had no license for the conduct of quarry since it was difficult in
those Adaxgw;to' obtain license and there were two or three

on cases against him for having conducted quarry without

However he got acquittal in all the cases. He further-

t while he was conducting quarry during 2002 Joy (PW25)
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had come to his house and requested him for five or six gelatin
sticks which he provided on accepting phice for the purpose of
blasting rocks in the well since he had stock of gelatin sticks.

37, PW27 is K.B Venugopal CW3 who had worked as North
Assistant Commissioner, Kozhikode from 1.3.2006 to 20.6.2006 who
reinstated that both KSRTC and Mofussil bus stands were within his
jurisdiction that at about 12.30 noon on 3.3.2006 the Kozhikode
ADM had called him over telephone aTd informed him that an
anonymous telephone call was received stating that a bomb was
planted in the Kozhikode Bus Stand and immediately the witness had
informed the matter to the Nadakkave C.I and the police control
room as also to the superior officers and required C.I Abhilash to
go to the spot and do the needful. Then he also proceeded to the
KSRTC bus stand. Just before he reached the KSRTC bus stand the
bomb blast had occurred there. He reached the bus stand at 12.45
p.m when Abilash and party were present; there. He inspected the
place of occurrence. At that time he also heard that a blast had
occurred at Mofussil bus stand. After entrusting the.scene at the
KSRTC bus stand to the C.I he went to the Mofussil bus stand and
reached there at about 1.10 p.m and inspected the place of
occurrence there, which was the south-eastern portion of the bus
stand near waste water drain.

i"l;

38.f. PW28 is M K. Bharathan CW7 who had wdxkedmas Additional

-
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S Nadakkave Kozhikode in March 2006 under C I ‘%bhllash He
& anu :& ~.~' i

v S
ff.was 1nformed of the blast at KSRTC Bus Stand as—stated by L1
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Abhilsah. While he was in law and order duty the CI  told him
that somebody had planted bomb at the KSRTC bus stand. He
accompanied the CI to the bus stand. When they reached near Sagar
Hotel at about 12.45 p.m, he heard huqF sound of blast and saw
smoke. Two police constables were also present along with them.
People who were seen assembled there were removed from the blast
and the scene was guarded. The exact piace of occurrence is about
2 meters inside the wall separating the KSRTC and Sagar hotel.

39.. PW29 is Rajan Nair, CW73 who had worked as Commercial
Officer in the office of the Sub Divisional Engineer, BSNL,
Kozhikode during the period from 2005 to 2016. It is he who had
issued Ext.P28 letter dated 26.3.2910 junder which the customer
details of six telephone numbers were furnished to the police on
request. He had taken the details from the commercial files.
There was one commercial file maintained for telephone numbers.
The details furnished related to the telephone number 2371400 of
which the customer is District Collector, Kozhikode, 2700834 is of

'Calicut Times Delhi, 2361583 in the name of one Mohammed Mustafa,
2368653 is of STD booth owned by Busharafi 0 and telephone
No.2766010 is of Mohammed Asharaf. ;

40..  PW3® is P. Ramdas CW22 who was member of the
investigation team in this case headed by Dy.S.P D. Rajan during

fﬁﬁTﬁe“said Dy.SP Rajan had seized Ext.P26 'Mu Aliim Admission

;;;;;
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41.. PW31 is CW72 Subramanian, Divisional Engineer, Palayam,
Kozhikode. He had furnished call details of six telephone numbers
to the police. The concerned telephone numbers are 2700834,
2371400, 2361583, 2368653, 2766010, 2368046. Incoming call
details and outgoing call details were separately furnished;
incoming call details being Ext.P30 which is the computer print
out and Ext.P31 for outgoing call details also computer print out

[ :
both signed by the witness and containing seal. The witness

stated that as per Ext.P30(a) entry on 3.3.06 at 12.30.18 a call
came in telephone No0.2371400 from telephone No.23942906 which
lasted for 37 seconds. The witness further stated that under
Ext.P30(b) entry a call had come to telephone No.2700834 at 12.33
hours from telephone No.2368653 which lasted for 40 seconds.

42.. PW32 is A.P. Shaukathalai Cw18, who was Dy.S.P, CBCID,
Kozhikode Crime Branch during the period from 3.9.2008 to
11.11.2009 has stated that himself was member of Thrikkakara
Police Station Crime 1008/09 relating to Ernakulam Collectorate
blast that he had also made enquiry regarding persons likely to
have been involved in the present case and that while he was
questioning A3 Abdul Halim whom he identified in court for the
purpose of that case, he has divulged the information that he was

1nvolved in the Kozhikode Twin Blast case and -accordingly the
,T?matter wés 1nformed to Dy.SP Rajan who was the Investlgatlng

e Offlcer of"that case who arrested A3 at Pollce Club Ernakulam and

1

\?also furnlshed Ext.P33 extract of the alleged confe5510n statement

= -
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of Halim to Dy.S.P Rajan under Ext.P32 letter dated 22.7.2009.

43.. PW33 is Dr. Mini Kamala CW34 who while working as
Asst. Surgeon at Government General Hospital, Kozhikode on
3.3.2006, at about 1.20 p.m examined one‘Unni, male, 46 years with
the allegation of injuries alleged‘to have been sustained in bomb
blast at Mavoor Bus stand at 1.10 p.m on 3.3.2006 and on
examination she noted the injuries such as (1) contused bruise
over right upper arm 10x8 cm with central area of bruise and (2)
contusion right thigh anterior area about 6x6 cm with central
area of bruise, Ext.P36 is the wound certificate and stated that
the injuries could be caused as alleged and that she had refer the
case to the Medical College. She also proved the signature of Dr.
Sreenivasan, her colleague as appearing in Ext.P37 wound
certificate under which he had examined one Ashraf K, male, 30
years the same day at 4.25 p.m with the allegation as due to blast
at Mofusil Bus stand at 1.05 p.m on that day and containing the
description of one injury being iacerated wound 2x2cm left forearm
and stated that these injuries could be caused as alleged. |

44..  PW34 is (w74 P. Achuthdn, Divisional Engineer,
Vigilance at the office of the General Manager, BSNL, Kozhikode on
26.3.2010 under Ext.P38 covering letter furnished to the NIA

Exts.P30 and P31 address details and call details of particular

tf&éphone numbers He also proved Ext.P39(Ext.D9) letter dated

2940 1n answer to Ext.P40 letter of NIA dated 15. 1 10 whlch

gwera—preélousky furnished. Ext.P41 is the said call detalls be1ng
WL‘ ..
1\.‘ i, o
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computer print out furnished by him to the NIA under Ext. P38, < He
also testified that normally when call details are furnished the
details of local call may not be available. He also stated that
in Ext.P41 call details included only in respect of STD, ISD and
mobile calls. He explained that the word “calling” in Ext.P41l
denotes outgoing calls from one particular telephone number and
that the word “called” shows the incoming calls to one particular
telephone number. He also stated that in Exts.P30 and P31 local
call details are not available and that on Ext.P42 request of NIA
for local call details, those details were also furnished. He
also stated that on the strength of Ext.P42 requeat dated
26.3.2010 of NIA for address particulars, he furnished Ext.P28
address particulars under.Ext.P43 coverihg letter dated 31.3.2010.
45. . PW35 is S. Abhilash (W4 who while working as (I
Nadakkave from 30.7.2004 onwards on rECeipt of information at
12.30 p.m on 3.3.2006 from North Assistant Commissioner that bombs
were planted at Kozhikode New Bus stand and KSRTC bus stand
immediately proceeded to the KSRTC bus stand along with Additional
S.I. Bharathan (PwW28) and police constables in police jeep. He
stated that when they reached near Sagar Hotel at 12.45 p.m the
sound of huge blast was heard from the KSRTC compound situated on
the east of the Sagar Hotel. The ‘team proceeded to the spot.

“*THEre was a good amount of smoke and dust. He had heard bursting

i o.
A .
»

f.é,-’ égdnd\.n'f window glass panes of Sagar Hotel l-fe removed the

. 2

ﬁensoné*from the spot and guarded the scene. Then hé heard from a
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news paper Editor that a bomb was planted at the new bus stand.
Immediately he sent the Kasaba SI and party to the private bus
stand. The witness went back to the police station and registered
crime under Ext.P44 FIR for offences under Explosive Substances
Act. Then he came back to the scene of océurrence and at about 2
p.m. prepared Ext.Pll scene mahazar. He alsd collected remnants
of the blast such as pieces of white cloth, pieces of plastic
pasted cloth, glass pieces from the spot, sealed it and sent it to
court.

46. . PW36 is. Sri A.- llas CW??, Judicial First Class
Magistrate, Ernakulam who on 31.3.2010 recorded Ext.P2 statement
of PW1l Shammi Firoz. Ext.P45 i§ ‘the report prepared by the
learned Magistrate in that regard. He recorded the statement
pursuant to the direction in Ext.P46 order of the CIM. Before
recording Ext.P2 statement an initial enquiry was conducted on
30.3.2010. The 1learned Magistrate had also taken several
precautions and had also given sufficient time for reflection to
the person before recording the stafement. It _.is .on the
satisfaction that the statement of. Shammi Firoz was voluntary in
nature that the same was recorded.

47. . PW37 is CW29 T. Unni who on 3.3.06 while working as
Pollce Constable at Kasaba Station, Kozhikode engaged in law énd

--.r. "~
- -

orﬁer dUty at Mofussil bus stand, Kozhikode at about 12-‘-45 p.m

&

:-recetvéd a W1geless information that a bomb blast had occurred at

'5.-'»_.

LKSRTC Bus sténd and that a bomb was planted at the Mofu551l bus="

‘\hh._ ; i



s 1 B
stand. Consequently while himself and others were removing people
from the Mofussil Bus stand, S.I Biju and team had come from the
police Station and made mike announcement. On the search for any
bomb planted in the area, at the south eastern corner of the bus
stand near the waste water drain a black piastic cover was seen
standing erect and on the suspicion that it may be bomb the SI
informed the matter to the bomb squad. Lt abut 1.15 p.m the cover
blasted with huge sound of explosion on which a shred forcibly
pierced his body and he sustained injury on right hand muscle and
right thigh. He stated that a porter in the bus stand had also
injured in the blast. He was taken to the Government General

Hospital where the doctor examined him and after first aid

referred to Medical college and after treatment he was discharged

in the evening. i

48. . PW38 is K.R. Biju CW32 who had worked as Principal
S.I., Kasaba Police Station, Kozhikode. He stated that while
himself and team were on patrol duty on 3.3.2006 at about 12.45
p.m when they reached the place called Puthiyara a wireless
message was received that a bomb explosion had occurred near the
KSRTC Bus stand, Kozhikode. Immediately himself and team
proceeded to the KSRTC Bus stand where he found the Nadakkave (I

Abhilash and others and noted that thée place of occurrence was

_hoarding where rubbish and waste were seen scattered.  Two

S SO o claimed to be reporters of “Calicut Times” cameiand
ﬁ: - '- *\,‘ -}' -.|

\
)
|

%ﬁfﬂﬁped'ﬁ;m that bomb was planted in the Mofu5511 bus stand at
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Kozhikode also. On the instructions of C.I Abhilash the witness
and team went to the Mofussil bus stapd where they reached by
about 12.55 p.m. They made mike announcement requiring the people
to quit the bus stand. He also conducted search with the help of
employees. Then he found_a fully loaded black plastic carry bag
upon the stone construction of the drainage at the south-eastern
corner of the bus stand. He informed the matter to CI Abilish
and requested him to communicate it to the bomb squad and dog
squad. By about 1.065 p.m the cover exploded in high sound to a
height of about 20 meters. There was fiierce smoke and pieces of
cloth, plastic, battery etc. seen fallen down. The matter was
also informed to the Town C.I. A.J. Babu. Unni the constable in
his team also sustained injury and he was sent for medical
treafment. He guarded the seen of the crime. Thereafter by 2 p.m
he reached the station and registered crime as per Crime No.80/06
under Sections 3 to 5 of Explosive Substances Act, Ext.P47 being
the FIR.

49. . Pw39 is T.G. Sabu CW35 Po{ice Photographer of DCRB
who had under Ext.P48 production mémb handed over Ext.P49 CD and
Ext.P50 series 18 photographs. He also produced in court 17
negatives of the photographs marked Ext.P51 series. Out of the 18
pﬁotographs 6 pertain to the KSRTC bus stand and the remaining 12

-fﬁ?ﬁpéiféiﬁ?ito the Mofussil bus stand, all taken by his:-Assistant

o8 ﬂ@{éieedﬁéran on 3.3.2006 itself. ;,)”"5’
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ISG;Jj PW40 is the said Muraleedharan CW36, éssisféntgof?Eﬁég
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City Police Photographer who testified to have taken the
photographs at about 1.45 to 2 p.m on 3.3.2006 highlighting the
place of occurrence at both the bus stands.

o PW41l is A.J. Babu Cw40, Town C.i., Kozhikode who was
holding additional charge of Kasaba circle also as on 3.3.2006.
He stated that on getting information ‘that at about 12.45 p.m
through wireless that a bomb blast had occurred at KSRTC Bus stand
at Kozhikode and there was chance for explosion at Mofussil bus
stand himself and team had gone to the Mofussil.bus stand but that
on their way when they reached stadium junction, at about 1.05 p.m
he heard the sound of explosion from the premises of Mofussil bus
stand precisely 150 meters away from the bus stand. On reaching
the bus stand Kasaba _S.I Biju and lparty were seen there.
Immediately he made arrangement for crowd control andlscene guard.
With the.help of bomb squad and dog squad a search was conducted
in the premises for any bomb or explosive items, but nothing could
be detected. He also sent PW38 Kasaba S.I to the station for
registering crime. It is the witness who prepared Ext.P16 scene
mahazar in the presence of witnesses. He stated that the exact
place of occurrence is the south-eastern part of the Mofussil bus
stand adjoining the waste water drain precisely 35 cms. north of
the stone construction on the northern side of the drain. He
noted that a portion of the stone construction on the eastern side
of ?pgffziace of occurrence was seen lying down aé rgpently

o e

demﬁfished;:'Heitould also see materials such as pieces of steel,
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black pieces of fiber, pieces of plasﬁ}c sack, pieces of white
cloth, pieces of black plastic cover, Eveready pen torch battery,
a charred piece of substance wrapped in white plastic and then
with céllophane tape and a piece of red plastic wire protruding
out, pieces of rubble were seen scattered to a diameter of 8
meters. He also collected five items from there in the presence
of witnesses and packed them in covers with the writing S1 to S5
identified in court as M0l series which he subsequently produced
in court under Ext.P52 form. The northern side of the place of
occurrence is the bus parking area.lying east-west at a length of
100 meters and a width of 80 meters.

52.. PW42 is Aneesh Kumar CW42 Police Constable in Kozhikode
City Bomb Squad who on getting information as to the bomb blast.at
KSRTC bus stand on 3.3.2006 went to the place of occurrence along
with his colleague Ashly and on reaching the place of occurrence
helped CI Abhilash to collect remnants of the blast. Subsequently
on getting information of the blast at “he Mofussil bus stand he
went there also with the members of the bomb squad and dog squad.
He inspected the place of occurrence in the presence of Kasaba C.I
Babu who was present there and then helped the CI to collect
remnants of the explosion.

534 PW43 is T.V. Kamalakshan CW64 who retired as S.P.,

- LCrime. Branch, Kozhikode. It is  himself who conducted

5jjipve$tigation of the Kozhikode II™ Marad case registered as Beypur

:'Poliﬁg? Station Crime 82/03 and filed charge-sheet against 142
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persons on 31.7.2003. He stated that all those accused persons
are residents at and around Marad and excepting one all the others
were persons belonging to Muslim community. He also pointed out
that that case was disposed of by judgment in December 2008. 1In
the course of investigation he had arrbksted 136 accused persons
and they were all in judicial custody for about 4 to 4 % years and
some accused persons were let out on bail as per order of the
Hon'ble High Court passed in December 2007, Ext.P53 being the true
copy of that order dated 19.12.2007 whereby bail applications of
two accused were disposed of.

54.. PW44 is V.K. Akbar CW65 presentlg Dy.SP Kerala Police
Academy who had previously conducted investigation of Edakkad
Police Station Crime Nq.356/08 and filed charge-sheet thereof
before the Additional CIM Court, Thalassery presently pending in
the Special Court for trial of NIA cases (this court). He
testified that Fayiz who was A8 in that casé and (A6 1in the
present case) was shown to have been killed in an encounter in
Kashmir and a report was filed for abatement of the charge.

55;. PW45 is Mukesh Singh (W82 presently DIG National
Investigation  Agency, New Delhi  who while working as
Superintendent of Police NIA, in December 2009 registered two FIRs
Exts.P56 and P57 as FIR Nos.5/09 and 6/09 of Police Station NIA
dated. 8.12.2009 under Sections 3 to 5 of Explosive Substances Act,

'Sééé}@ﬁfiaga), Section 15(a)(1) of UAP Act and Section 120(B),

124(A), 153(A), 324 r/w Section 34 IPC consequent to Exts.P54 and
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P55 orders of Ministry of Home Affairs, Government of India
directing the NIA to take up investigation of the said Crime
Nos.80/06 of Kasaba Police Station and 81/06 of Nadakkave Police
Statibn. He stated that after registering the crime investigation
was entrusted to DSP Ravi Gambir that subsequently the witness
himself along with his team conducted investigation and during
such investigation A3 Halim was taken in police custody and
interrogated in the course of which he had divulged some facts
about the Calicut bomb blast and subseqhently it was learnt that
two more accused — Al Naseer and A4 Shafas were in the custody of
Bangalore police and on issuing production warrant from this court
they were produced in the court by the concerned agency. He also
filed Ext.P58 report in court on 12.1.2010 arraying Yusuf (A9) as
accused. The witness and team conducted investigation till
19.2.2010 after whicﬁ Superintendent of Police Sri Rajmohan was
entrusted with the investigation. :

56.. PW46 is Sreekumar CW51 ‘Senior Reporter of CTV channel
who had previously during 2004-07 worked in Calicut Times as
Bureau Chief. He had on 21.1.2010 under Ext.P59 production memo
handed over to the NIA copies of the daily Calicut.Times dated

3.3.2006 and 4.3.2006 respectively marked Exts.P9 and P60. Ext.P9

contains news reports regarding both the bomb blasts. The

Jfﬁitneéa-further stated that at about 12.30 noon on 3.3.2006 PWw4

i;.'Sbidha had' received an anonymous telephone call regarding the

blast. What was informed by Shidha to the witness is that bombs
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were planted in the KSRTC and New bus stands and it will blast
within no time. Immediately the witness had deputed reporter by
name Bijush to the spot. The witness hag also informed the police
regarding the telephonic message. 'The witness also clarified that
in the news item in Ext.P9 the statement that the bomb will blast
“within % an hour” is an error which occurred due to the witness's
own fault since there was only little time to prepare and publish
news. The witness has also stated that though Shidha had told him
that in the anonymous phone call the informer had stated that the
planting of the bomb was continuation of the Marad occurrence, the
witness did not explicitly refer Marad 'in the news paper and he
wrote only that it was the continuation of the recent developments
since any such writing would only help to arouse religious
feelings. -

57.. PW47 is N.B Bhardan CW79, Assistant Chemical Examiner
to Government of India, New Delhi who as per direction of this
court conducted examination of certain items of material objects
and issued Ext.P61 report dated 30.3.2010. He testified that

!

those items were received in his office through Messenger as
contained in a sealed parcel on .8.3.2010 and he had conducted
examination in his lab on 22.3.2010. He explained six items
examined by him in his laboratory. Examination comprised ﬁhysical
examination and chemical examination. The finding based on such
<, éi;ﬁiﬁét;on is that all the six items contained Nitroglycerin,

_Nitnqcétfglose and Ammonium Nitrate, which are components of
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gelatin sticks which is an explosive sub;tance.

58 .. PW48 1is A. Dey CWBO,' Principal Scientific Officer
Ballistics Division, CFSL, New Delhi and Assistant Chemical
Examiner to Government of India, CFSL New Delhi who on 8.3.2010
received from this court a sealed cover containing three separate
sealed packets referred to as items 1, 2 and 3 being remnants of
blast collected from the scene which on the basis of physical and
chemical examination by the witness ,in the laboratory with
scientific aids were found not to contain any common explosive in
it, but confirmed the presence of Nitroglycerin, Nitrocellulose
and Ammonium Nitrate in all the three items, Ext.P62 being his
report dated 31.3.2010. :

59.. PW49 is Basil K Varghese, additional witness, son of
PW24 Varghese who flaimed to know Al Naseer and stated that on
6.3.2010 Al was brought to his residence and a search was
conducted at his residence when his father was not present there
but nothing was recovered.

60. . PW50 is K.T. Balan, additional witness, wood worker
hailing from Kolavallur, Kannur who has been working at the house
of Kunji Muhammed Haji of 'Purathally Veedu' who claimed to know
A3 Abdul Halim and stated that the police had brought A3 to that
house and prepared Ext.P63 mahazar on 25.8.09 in the presence of
i the;ﬁitness who also affixed his signature therein.

' b

161w PW51 1is Mubarak hailing from 'Maithanapally' an

_aftesting witness to Ext.P64 mahazar dated 25.8.09 at the Sea
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shore near his residence who turned hostile to the prosecution and
stated that he affixed his signature in the mahazar while on the
road.

62. . PW52 is Veerendrakumar EWBI, Under Secretary to
Government OF India, Ministry of Home Affairs who issued Ext.P65
sanction order for prosecution dated 31.7.2010 in the name of
President to India as authorized by the Authentication (Order and
other Instruments) Rules 1958 as amended from time to time under
which all the eight accused persons in this case have been allowed
to be prosecuted for the offences alleged in this case in view of
the requirement under Section 196 Crl.P.C., Section 45(1) UAP Act
and Section 7 of the Explosive Substanees Act after getting the
order from the Competent Authority which consists of a Retired
Judge of High Court and-a Retired Secretary from Ministry of Law
on perusal of the Investigation Report of NIA, Review Committee
Report and other materials seized by the NIA and statement .of
witnesses.

63.. PW53 is T.F. Xavier CW33, Assistant Commissioner, DCRB
Kozhikdoe City who conducted early part of the investigation
during the period 3.3.2006 to 7.6.2006.‘ He had examined several
prosecution witnesses and recorded their statements. He had sent
written request as also passed over telephonic and wireless
_5{5 ;Wé§%§ges to the expert at FSL, Trivadrum requesting him to
| ?inééétffthe scenes of the crime whereupon the export inspected the

. SCéhe§¥§n 5.3.2006. He also gave letter to the Village' Officer
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for the purpose of preparing sketches in respect of the scenes of
the crime, Ext.P66 being the copy of the letter. When the
officers who collected MOs from the scenes produced it in court
the witness filed in court forwarding notes for the purpose of
sending the MOs to the FSL, Exts.P67 and P68 being office copies

thereof. During the period of his investigation, he did not get

any evidence against any person to implicate the said person.

64.. PW54 is D. Rajan, Dy.SP Cw3l and Crime Branch CID,
Kozhikode during the period from 2006 to 2009 who conducted
investigation in this case for the period from 13.6.2006 to
17.12.20609. It 1is under Ext.P69 order of DGP ordering
investigation of Crime No.80/06 of Kasaba Police Station and
81/06 of Nadakkave Police Station that investigation was entrusted
with the Crime Branch. Under Ext.P70 order, ADGP (Crimes)
ordered the conduct of investigation by Crime Branch, Kozhikode.
Subsequently there was order of SP of Ko%hikode Crime Branch based
on which the witness took over investigation by renumbering the
case as CBCID Crimes 183/06 and 184/06. There was a team of
Circle Inspectors, Sub Inspectors and Police Cdnstables including
Detective Inspector Raja Sundaran and Asst. Commissioner of
Police Jayendran to assist the witness in investigation. He has
questioned witnesses PWs4, 20, 21, 22, 28, 30,32, 35 and 53 and

,:fébbrded their statements. It is PWBﬁ himself who arrested A3
'Halimion- 22,.7.2009 ét Ernakulam Police Club. When PW32 who had
; arrésted A3.in the Kalamassery bus burning case questioned Him;:AB

P I
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allegedly revealed information regarding the present case pursuant
to which PW54 on being informed came to the Ernakulam Police Club,
questioned PW32 and A3, got satisfied of his involvement in the
present crime and kept him under surv?illance for the day and
arrested him in the morning on 22.772009, Exts.P71 and P72 are the
arrest memo and inspection memo regarding Crime No.80/06 and
Exts.P75 and P76 are the arrest memo and inspection memo regarding
the arrest in Crime No0.81/06. The witness himself produced A3
before Judicial First Class Magistrate-III, Kozhikode and he was
remanded. PW54 also claims to have filed report on 23.7.2009
including Al to A5, on 28.7.2009 for including A6 and A7 and on
6.8.2009 for including A8 in this casei. He also filed Exts.P73
and P74 reports for including Sections of law. PW54 also filed
application for police custody of A3 and obtained such custody for
the period from 24.8.2009 to 29.8.2009 in Crime No.81/06 from
Judicial First Class Magistrate— IV, Kozhikode. During
questioning it is alleged that A3 had made confessional statements
and pointed out places mentioned in such confessional statements
implicating himself and co-accused based in which Exts.P63 and P64
scene mahazars were prepared. He also seized under Ext.P29
mahazar Ext.P26 register from Darusalam Madrassa where A2 and A8

had worked as Usthad. Further investigation was conducted by NIA.
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5 65”&?, PW55 is Radhakrishna Pillai Cw84, Inspector, NIA who
o T ,!.--"\'_,}: - R

' wasﬁa meﬁber.of the team assisting S.P Rajmohan, the Investigating
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Officer. It is himself who questioned and recorded statements of
PWs 21,22 and 24 to 26. | |

66.. It is PW56 Raja Sundram (additional witness) who was
Detective Inspector, Kozhikode Crime Branch in 2006 being member
of the investigation team under Dy.SP D. Rajan (PW54) who
questioned and recorded statements of PWs 2 to 4, 6, 27, 41 and
42. He also identified signatures of the said Dy.SP as appearing
in Exts.P77 to P82 inclusion reports of relevant accused in the
two crimes in this case (Crime Nos.183/06 and 184/06).

57 PW57 Ravi Gambir CW83 DSP, NIA being member of the
investigation team under Chief Investigating Officer Sri Mukesh
Singh IPS and then Sri Rajmohan SP_had examined PWs 2 to 4, 10,
13,15, 33, 35, 37 to 42 and 46 and recorded their statements. it
is himself who under Ext.P48 production memo collected Exts.P49 to
P51 series from PW39, then under Ext.P59 production memo colletted
Exts.P9 and P60 documents from PW46'and then under Ext.P12
production memo collected Ext.P13 registration form in the name
of Shammi Firoz from PW10. It is himself who by giving the
original of Ext.P83 letter to Superintendent of Police,
Interrogation Wing, Cochin Airport for permission, took along the
accused Shammi Firoz who had arrived at that Airport in the early
morning on that day from Abu Dhabi and produced him before the
Investigating Officer for interrogation at Calicutﬂ gtand also
issued ExflP40 letter to BSNL requiri;g particui;fs_ of seven

telephone ‘numbers
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68.. PW58 is Cw85 T.K. Raj Mohan, Superintendent of Police
NIA who conducted major part of investigation in this case and
filed charge-sheet. After the initial investigation was conducted
by S.P. Mukesh Singh (PW45), this witness and team conducted
further investigation from 19.2.2010 onwards. In the course of
investigation on getting information that accused Nos.1 and 4
were arrested by Meghalaya Police at India—Bangladesh Border and
were under remand at Parapamhara jail, Bangalore he applied for
production warrant in this court and those accused were produced
in this court on 24.2.2010 and the witness himself recorded their
arrest. Though Al and A4 were remanded to judicial custody by
this court, the witness sought and obta&ned police custody of Al
for 10 days from 1.3.2010 and he' shifted Al to Kozhikode camp
office and questioned there. Tﬁe witness further stated that on
his questioning several disclosure statements. were made by Al
voluntarily and he prepared Exts.P17 and P20 disclosure memos and
when Al showed the relevant places mentioned in the statement
Exts.P18, Exts.P19 and P21 pointing out memos were prepared.
Ext.P22 is the search 1list in respect of the house of K.C.
Varghese and of his son Basil K Varghese (PW49) dealt in the
statement and in the pointing out memo. The witness also obtained
police custody ‘of A4 for 4 days from 9.3.2010. He questioned A4

" . - 1 e "l’_“"r ;
in the presence of witnesses and A4 also made valuable,disclogures
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69.. The witness also conducted investigation regarding the

whereabouts of A7 Shammi Firoz and when A7 landed at.Nedumabssery
Airport on 19.3.2010 he was taken before the witness through PW57
Ravi Gambir, Dy.SP whereupon the witness arrested A7, Ext.P4 being
the arrest memo and Exts.P5 and P6 being passport and personal
records collected from A7. On getting A7 in police custody for
three days from 21.3.2010, when he was questioned on 24.3.2010 in
the presence of witnesses, A7 also disclosed several material
facts and resulted in Ext.P7 disciosure memo and subsequently A7
showed the several places referred to in the disclosure memo such
as the staircase portion of Markas Masjid, the computer class room
in Darusalam Complex, the place where telephone booth was situated
at Dubai Bazar, the entrance gate of Pattalam Mosqﬁe and the
spoken English class at Kozhikode Stadium building and he prepared
Ext.P25 pointing out memo. When on further investigation PW58 got
satisfied that the explosions at the two bus stations were with
the help of high explosives such as gelatin sticks, but finding
that the report of State Forensic Science Lab reported only the
presence of chemicals such as Potassium Chlorate, aluminium
powder, Sulphur and Carbon in order to further find out the proof
he filed separate applications Exts.P88 and P90 in the court in
Crime Nos.5/09 and 6/09 and Exts.P89 & P91 forwarding notes
the sending of remnants rkceived back from nState

: IS
eycience Lab to the Central Forensic Science’Lab, ;Delhi

- _hg;wj§§§item 3 in the MOs (Ext.P85) in Crime No.ai}befaqd then
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obtained Exts.P61 and P62 reports from the Central Forensic
Science Lab. This witness has also given Ex.P92 letter to the
Divisional Engineer, BSNL,Kozhikode ca1¥ing for the call details
in respect of seven telephone numbers as on 3.3.2006 and obtained
under Ext.P38 reply call details marked Exts.P30 and P31 in which
Exts.P60(a) and P60(b) entries are significantly relevant.
Exts.P93, P94, P95, P96 and P97 have been marked through this
witness. Under Ext.P83 communication he was furnished with
Ext.P97 address details of 18 telephone nﬁmbers including that of
telephone No.2368383 shown to be that of Musharabi. It is this
witness who himself questioned (W11, Pwsl1,12,14,16,17,18,19,21,
23,29,31,34,43 & 44 and recorded their statements. He has filed
ExXt.P98 application making the request to make A7.an approver as
also to record Section 164 statement of A7. He concluded the
investigation and prepared investigation report and submitted it
to the review committee constituted under the NIA Act. The
committee on approval of the same submitted it to the Ministry of
Home Affairs, Government of India. After obtaining sanction PW58
laid the charge-sheet in court. :

70.. After closing the prosechtion evidence the accused were

separately questioned under Section 313 Crl.P.C with reference to

all the circumstances appearing in evidence against them. They

e

d the circumstances and contended that they weré annocent

ﬁﬁﬁ?her contended that the police had threatened“and“forced him

-c-._h.,

gj?”‘é””to swéar as witness against Abdul Nazar Madani® to Whlthvh&;ﬂld
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not agree and also on account of the enmity of police officers as
he was an accused in the case relating to attempt to murder
Nayanar, it is the police officers who are sympathizers of CPIM
and agents of foreign forces bent upon to destroy India that he
was falsely implicated in this case by making use of forged
documents and false witnesses. He also contended that Shammi
Firoz and other witnesses are false witnesseé maintained by the
police officers. He also contended that he believes that “Alla”
alone deserves worship and no other deserves worship.

71.. A3 contended that he is in no way connected with the
case and himself who is innocent has been falsely implicatéd.
While he was appearing before C.I, Kannur City Police three times
a week and affixing his signature as per the direction of the
Hon'ble High Court, Dy.SP Showkathali took him to illegal custody
and detained him for about five days aﬁd forced him to swear as
witness against Soofiya Madani, Naseer and Madani to which he did
~not heed and in that enmity and the enmity on account of his
family members having filed complaint before the Home Ministry,
some top police officers who are agents of 'Mozad' conspired and
brought him to Ernakulam police club and effected his arrest

alleging that he agreed his role in this case. He further

contended that his request for subjecting him to brain mapping was
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72.. A4 contended that himself who is innocent was arrested
due to his family relationship with Naseer, and threatened and
induced to be an accomplice against Nase;r and Madani and since he
was not ready he was brutally beatén and was falsely implicated in
almost all cases in which Naseer is an accused. He further
contended that he has no.prévious acquaintance with PW1l and his
deposition is false.

73.. A9 contended that Kerala Police had forced him to swear
as witness against Abdul Nasar Madani and Soofiya and when he was
not ready, in that enmity he was falsgly implicated. He also
contended that A7 has sworn-to falsehood in court on account of
the threat and inducement of NIA.

74.. Both sides were heard under Section.232 Crl.P.C., but
the accused were not acquitted.

75.. On the defence side Dws 1 to 3 have been examined and
Exts.D1 to D26 marked.

76.. Heard both sides under Section 234 Crl.P.C.

77.. The points for determination dre:

1. Have the accused persons or any of them entered into a
criminal conspiracy to plant and explode bombs in the KSRTC
and Mofussil bus stands at Kozhikode as alleged?

2. Has Al in furtherance of the conspiracy procured materials
for making bombs and manufactured bombs as allgggﬁ?

"3, .Has Al in furtherance of the conspiratx;trdn;ggg;égfggmbs

to Kozhikode city and then got the accused persons . -~
/ ; . .. 5 -..._:-‘__w
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despatched into two separate teams as A2 along with A6 and
A8 as also Al along with A4 and A9 as alleged?

4. Have the accused persons in furtherance of the conspiracy
after formation of the teams placed bombs at KSRTC Bus
stand and beussil bus stand as atleged?

5. Have the bombs thus placed exploded causing injury to
persons and damage to property as alleged and excited
disaffection to any Government established by law in India
as alléged or attempted to create communal disharmony
and feelings of enmity between different religious
communities? .

6. Have the accused persons or any of them committed the
'terrorist act' as defined in Sec%ion 15 of the UAP Act and
offences under Sections 3 to 5 of Explosive Substances Act?

7. What are the offences, if any, committed by the accused?

8. If found guilty, what shall be the sentence?

78. . Point Nos. 1 to 7 considered together:

In the fécts of this case in order that repetition of
evidence during discussion may be avoided and for the sake of
convenience, all these points can be condidered together.

79.. The precise case of the prosecution is that the accused

persons in the leadership of Al entered into a criminal conspiracy

JggngEE%QEen the year 2002 and on 3.3.2006, out of their frustration
B o 8 3

;‘ 51Q¢¢.p us%lm accused persons.involved in the IInd Marad communal
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carnage not being let out on bail and as a mark of protest
against the alleged partisan attitude 6f the Executive and the
Judiciary in that regard, to disturb ‘communal harmony and to
create terror and panic to the -common people and to exhibit
disaffection towards the lawfully established Government of the
Nation and to arouse feelings of enmity between different
religious communities and in furtherance of the conspiracy Al
procured the necessary materials including gelatin sticks with the
help of A2, A6 and A8 and manufactured bombs and with the help of
the accused persons got divided into twp groups, placed the bombs
at szhikode KSRTC bus stand and Mofussil bus stand at noon on
3.3.2006 and Both the bombs exploded resulting in 1injury to
persons and damage to property and creating terror in the people
and thereby committed the offences.

80.. As in every prosecution the entire burden of proof is
on the prosecution and the same is also heavy, proportionate to
the gravity of the offences alleged. The question is how far the
prosecution has succeeded in discharging the burden. Before
searching for the evidence connecting the accused with the alleged
bomb blasts, let me first examine the evidence proving the blast
itself.

8l.. Regarding the blast at KSRTC bus stand there 1is the

débOSition of occurrence witnesses such as PW5, EWQ,E:PWZS {and-

ngﬁf 'PQS Guard of the KSRTC bus stand has at about 12g45;p:m53n
3.3.2006 while in his office heard the huge sound of an explosion
3 : ‘ - .
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which he came to know was a bomb blast where a pit was also seen
formed. PW9 who was waiter at Sagar Hotel situated on the western
side of the KSRTC bus stand while being on his duty on the said
date and time heard the huge sound of an Iexplosion from the
adjacent KSRTC Bus Stand and when in his anxiety he went out and
‘looked he could see smoke and dust rising. PW28 Additional SI,
Nadakkave Police Station, Kozhikode who was on law and order duty
on 3.3.2006 consequent on getting information from his C.I
Abhilash (PW35) that somebody had planted bomb at KSRTC bus stand
accompanied the C.I to the KSRTC bus stand and by about 12.45 p.m
when he reached near Sagar Hotel he heard the fierce sound of an
explosion and also saw smoke. PW35 C.I of Police Nadakkave who at
about 12.30 p.m on 3.3.06 received information from the North
Assistant Commissioner that the RDO haé, from the Collectorate,
conveyed information that somebody'had planted bomb at KSRTC bus
stand, proceeded to the spot along with PW28, has, by rendering
corroboration to the version of PW28, stated thét when himself and
PW28 on their way to the KSRTC bus stand reached near Sagar hotel,
there occurred a fierce explosion inside the compound of the KSRTC
and when they advanced further to the place of occurrence there
was heavy smoke and dust and he also Qeard the sound of window
glass panes of Sagar hotel falling down and getting broken.
.Af;.;ixszf.»_There is the further statement of witnesses such as PWs
2 213,3& 39 49 and 42 who have reached the scene shortly after the

fi‘occurrence of the blast. PW27 Assistant Commissioner, Kozhikode
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North within whose jurisdiction fell both the bus stands and who
was by about 12.30 p.m on 3.3.2006 informed by ADM, Kozhikode
that a bomb was planted in the KSRTC bus stand as per anonymous
telephone call received, after informing C.I Abhilash and the
other officials had though proceeded to the KSRTC bus stand
reached the bus stand only after 12.45 p.m by which time the blast
had already occurred there and consequently visited the place of
occurrence and saw an assembly of persons and policemen there.
PW38 Principal S.I., Kasaba Police Station, Kozhikode and team
while on patrol duty at about 12.45 p.'m on 3.3.2006 on getting
wireless information that a bomb 'explosion had occurred at the
KSRTC bus stand immediately rushed to the bus stand and reached
there, saw and identified the place of occurrehce which was seen
scattered with rubbish. PW42 Police Constable in Kozhikode City
Bomb Squad on getting information of the blast rushed to the KSRTC
bus stand along with.his companion Constable Ashby and both of
them helped C.I Abhilash to collect the MOs. PW40 Assistant
Photographer to PW39 City Police photographer had on instructions
taken Ext.P50 series 18 photographs of which Exts.P50(1l), P50(m),
P50(n), P50(o), P50(p) and P50(q) are scenes from the KSRTC bus
stand photographed by him in between 1.45 and 2 p.m on the date of
occurrence, Ext.P51 series being negatives. .

| ;_ﬁ83.; Regarding the blast at Mofussil bus Sfandjthere-is the
fﬁiatemeht?of occurrence witnesses such as PWs 6f?,3;1§;i5,37,38,

”-41:§nd,42. PW6 who was Grease man at the Mofussil bus stand (also
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known as new bus stand or private bus stand)'has stated that at
about 1 p.m on 3.3.2006 some policemen who came in a jeep in a
hurry jumped down and shouted that a bomb was planted in the bus
stand and ordered everyone to quit the place. On search for the
bomb a black plastic cover was detected as placed at the southern
part of the stand and when on the appréhension that it was bomb,
people ran away from that place, the cover exploded with the sound
of a cracker and smoke was rising to a height of about 3 meters
also causing damage to the stone construction neérby.

84.. PW7 Porter at the Mofussil bus stand has in
corroboration to the version of PW6 testified thé arrival of the
police jeep, the mike.announcement, the search for the bomb, the
detection of black polythene cover at }he south-eastern part of
the bus stand near the drain and its explosion at about 1.05 p.m
in huge sound and smoke also causing injury to one police
constable (PW13) and a porter by name Ashraf (PW37). PW13 porter
at the Mofussil bus stand is the person injured in the occurrence
of the blast. At about 12.45-50 p.m on 3.3.2006 while he was
engaged in his work he had witnessed the arrival of the police
team through the western gate and making mike announcement to
persons to quit and on the search that ifollowed near the heap of
rubbish on the south eastern part of the bus stand detected a
blagk plastlc .cover and though police asked the people nearby to
ru bmﬂthe tlme when the witness reached 15 feet away from ‘the

coVer 1t exploded whereupon a chip pierced into his hand and
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injured.him. PW15 porter employed at the Mofussil bus stand who
is also a witness to Ext.P16 scene mah;zar has by rendering full
corroboration to the version of thé above witnésses asserted the
fact of the arrival of the police team, the mike announcement,
hearing of the sound of blast and the collectioﬁ of the materials
by the police from the scene.

85.. PW8 Freelance photographer who at the said place and
time was awaiting his friend Hari coming from Thrissur also
witnessed the arrival of the police team and the mike
announcement, detection of the black plastic cover which within
moments exploded and smoke rising to a height of 15 feet. He had
his camera with him and he took Ext.P10@ series photographs of
different scenes including picture of the said plastic cover just
before the blast.

86. . PW37 a police constable at Kasaba Police Station,
Kozhikode engaged in law and order duty in the Mofussil bus stand
on 3.3.2006 had sustained injury in the blast. On receiving
information at about 12.45 p.m that a bomb blast had occurred at
the KSRTC bus stand and that a bomb was planted at the Mofussil
bus stand, when himself and team were evacuating the area by
making announcement, on the search conducted a black plastic cover
standing erect was seen near the waste water drain on the south-
_eastern corner of the bus stand and by about 1.05 p.m the cover
‘.exploded in huge sound and some artlcle thrown on the explosion

h1t him and he sustained burn injury on hlS right hand muscle and
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right upper thigh and was subjected to medical treatment.

B1:. PW38 who as stated above while at the scene of the
blast at the KSRTC bus stand had received information from two
persons who introduced themselves to be reporters of ‘'Calicut
Times' that bomb was planted also ati the Mofussil bus stand
whereupon himself after informing - CI Abhilash proceeded to the
Mofussil bes stand and when they reached there by about 12.55 p.m
police mike announcement was going on. The witness took part in
evacuating people. On a search for the bomb a black plastic carry
bag seen atop the stone construction adjoining the waste water
drain at the south eastern part of the bus stand which was
suspected to be bomb, blasted at about 1.05 p.m in huge sound
creating smoke to a height upto 20 mefres and scattering pieces
of cloth, plastic, battery etc. PW42 who heard the news of
explosion at the Mofussil Bus Staﬁd while being present at the
KSRTC Bus Stand rushed along with his compahicn Ashby to the
Mofussil Bus Stand and noted the place of occurrence which is
adjoining the drain at the south-eastern part of the bus stand
where also he helped the CI to collect femnants of the blast such
as battery, piece of red wire, black ?lastic pieces, pieces of
white gunny and steel fragments.

88.. PWA41l Town CI holding additional charge of Kasaba circle
on gettingfinformation that bomb blast had occurred at KSRTC bus
staé@feﬁd.fhere_was chance for explosion at Mofussil bus stand

proéeededf_with_his team to the Mofussil bus stand and on their

i
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way when they reached Stadium junction the heard a huge sound of
explosion on the premises of the Mofussil bus stand at a distance
of about 150 metres and on reaching the spot he conducted further
search for explosive but could not get any. It is PW41 who
prepared Ext.P16 scene mahazar and also collected remnants of the
blast in MO0l series five packets and produced it in court under
Ext.P52 form. PW27 who as stated above while cordoning the scene
at the KSRTC bus stand on hearing the news of explosion at the
Mofussil bus stand proceeded to the Mofu;sil bus stand and reached
there by about 1.10 p.m shortly after the blast and inspected the
place of occurrence which is the south-eastern portion of the bus
stand adjoining the waste water drain. .

89.. PW40 as stated above had taken photographs of the scene
of the blast at the Mofussil bus stand marked as Exts.P50,
P5@(a),PSB(b),P50(c),P50(d)}P50(e),P50(f),P50(g),PSG(h),PSB(i) and
P50(k), Exts.P4l series being the negat%ves.

90.. There had been little challenge to the factum of blast
at both the sites as could be satisfied from the trend of cross
examination of the aforesaid occurrence witnesses. However while
cross examining PW42 police constable, Kozhikode City Bomb Squad
who helped PW4l CI to collect remnants of the blast it was pin
pointedly suggested that two country bombs recovered from

Pannlmukku in the morning on 3.3.2006 were brought to the place of
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occurrence‘ln this case and deactivated ithere and it is the parts

':of such deactlvated bombs that were collected as samples in this
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case. Though the witness admitted recovery of the country bombs
he strongly denied the other consequential sﬁggestions. In view
of the aforesaid picturesque and convincing ocular evidence of the
occurrence of the blast at both sites which no one except virtual
witnesses who experienced the blast aldne could describe, it is
idle for the defence to contend that no such blasts had occurred
at all; I conclude that the twin blasts alleged by the prosecution
had occurred.

91.. Coming to the components of exploded bombs, PW35 CI had
collected remnants of the blast from the site near the KSRTC bus
stand as is also described in Ext.P11 scene mahazar. Himself has
also collected M02 series broken glass pieces of window glasses of
Sagar Hotel nearby as described in the s;me mahazar. PW41 C.I had
also collected MO1 series, 5 itemslof remnants of the blast from
the site at the Mofussil bus stand as is described in Ext.P16
mahazar. | |

92.. PW35 who collected items 1 to 3 from the place of
explosion at the KSRTC Bus Stand produced the same in court under
Ext.P85 form. MOl series being the 5 items from the Mofusil Bus
Stand were produced in court under Ext.P52 form. PW53 had filed
Ext.P67 and Ext.P68 forwarding notes for sending items including
1 and 2 from the three in Ext.P85. In Exts.P86 and P87 reports of
,f@;ﬁﬁéﬁi§a1 examination obtained from State Forensic Science Lab only
;t%ﬁlprésgnce of Pqtassium Chlorate, Ammonium powder, Sulphur'and

,itarbbnﬁﬁas confirmed. After the NIA has taken over investigation

x‘*
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when PW58 in the course of his investigation gathered information
also by questioning A7 Approver. and others that some high
explosive such ‘as gelatin stick was used for the explosions, in
order to verify the true nature of the éxplosive used, he sought
further examination of the remnants received back in court from
State Forensic Science Lab as also the remnants produced in court
but not forwarded to the State FSL. He also sought examination of
one more item being the 6™ item collected by ASI of bomb squad on
8.3.2006 from the place of explosion af Mofussil Bus Stand which

was under guard. |
893.. Accordingly as per order dated 6.3.2010 in Crl.M.P
304/2010 and 305/2010 filed by NIA for sending'the said remnants
and item to tﬁe CFSL, New Delhi for proving the presence of
gelatin sticks in the manufacture of the bombs, the remnants of
the blast collected ffom both the sites were forwarded from this
court to the Director, Central Forens%c Science Lab, CBI, New
Delhi through PW57 Ravi Gambir for further examination. Exts.P88
and P89 are the copies of the two forwarding notes filed by PW58
in this court in that regard. Thereupon Ext.P61 report prepared
by PW47 and Ext.P62 report prepared by PW48 proving the presence
of the Nitroglycerin, Nitrocellulose and Ammonium Nitrate in the
contents collected from both sites, which substances are
components of ammonium gelatin/gelatin sticks which is an
}“exp1051ﬁg.substance, were obtained, thus clinching the fact that

f'the bombs whlch exploded at both the sites were made of gelatin

e
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sticks.

94.. The prosecution_case is that it is Al who prepared the
bombs athannur then carried it to the the Kozhikode Markas Mosque
where all the accused excepting A3 assembled and then on fhe
instructions of Al they were dividdd into two groups and
thereafter the bombs were placed by the respective groups at the
sites paving the way to the blasts.

95.. It is time to sift the evidence of PW1, the approver.
Even before that task it is to be attorned that this is a case in
which there is no sufficient reliable direct evidence, say
statement of eye witnesses in proving the planting of bombs.
Precisely that is the reason why the prosecution has heeded to the
request of A7 to become approver and the; took steps for recording
his statement for that purpose. The said A7 to whom conditional
pardon was tendered under Section 307 Crl.P.C. as accepted has
been examined as PWl. In the facts and circumsfances of the case
before searching for the amount of circumstances appearing in
evidence against the accused, it would be desirable to first of
all deal with the deposition of the approver and then if his
deposition is sufficient to stand testlof reliability as in the
case of every other ordinary witness, then if necessary a search
for corroboration by means of independent evidence, be it direct
or g;;cUmstantial can be made.

;;;;96.. . PWl is a native of Parappanangadi in’ Malappdré%_

,ﬂDisfrict_egesently not employed, but previously empldyed iﬁ Gulft%

»/,‘:"I,I
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He had studied upto Degree, but did not pass. He claimed to know
the accused present in court - Al, A3, A4 and A9 - as also A2, A6
and AS8. He clarified that his acquaintance with Al was as
introduced by his- neighbour' Abdul Rahim who was not having any
employment and who was subsequently killed in Kashmir. He became
acquainted with Al for the first time at Srampia Mosque near his
house. Al was.introduced during the Uast part of 2005 stating
that he was a person taking Thareequath classes. The witness had
also attended 10 or 12 Thareequath classes at Parappanangadi and
Chettipady. Subsequently he had seen Al two or three times. Al
had also called him over telephone. His telephone number was
furnished by Rahim. He 1lastly saw Al on 3™ March 2006. On
2.3.2006 Al had called him over phone and asked him to collect
telephone numbers of Kozhikode Collectorate, Calicut Times and SP
Office from the Internet. Al had also agked him to instruct A9 to
call him over telephone. The witness passed the message to A9.
But he did not trace the telephone numbers as requested by Al. On
3.3.2006 Al again called him over telephone by about 10.30 a.m and
required the telephone numbers. Then he replied that those
telephone numbers were available in book stalls.

97.. The witness was on his way to Kozhikode Logic Software
Solutions to attend computer class. Alihad also asked him to go

Overﬂato the Kozhikode Markas Mosque Consequently: the witness

!bQ obllged and when he reached the Mosque six persons were seen there

C.

1n51de the church near the staircase such as Al Naseer, A9 Yusuf
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and four others who were introduced by Al Naseer as Fayiz (A6),
Ashar (A2), Shafas (A4) and P.P. Yoosaf (A8).

98.. There were two black big polythene covers whith Al told
to be bomb manufactured by him at Kannur and:brought from there.
Al also said that it was intended to! be planted at Kozhikode
Mofussil Bus Stand and KSRTC Bus Stand as a mark of protest on
the issue of Muslims not being bailed out in Marad incident. A1l
then divided the persons into two groups, one group comprising Al,
Shafas and Yusuf and the other group consisting Fayiz, Ashar and
P.P. Yoosaf.

99.. PWl1 was instructed to telephone for Calicut Times and
inform the matter of planting the bombs. The teams departed
carrying the bags. PW1l proceeded to teléphone,booth at Gulf Bazar
which is hardly 500 meters away from the Mosque. Time was 12.30
noon. 1In the telephone booth he used coin box facility and called
to Calicut Times. A lady had attended the céll.l He told her that
they have planted bombs at Kozhikode Mofussil Bus Stand and KSRTC
Bus Stand which will explode in five moments and also that it was
as a mark of protest in Marad incident. He did not care what the
lady said and he disconnected the phone.‘

1006.. From there, as per earlier instruction of Al he went

40 the Pattalam Mosque hardly 300 meters away from the booth.

JWhen he reached there Al was seen outside the Mosque. He told

Al thatzhe had to attend Spoken English class at-Stadium building

which is considerably far from the Mosque. 'Wheﬁﬂhé reached the

P
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class he heard beople saying that bomb blast had occurred at two
places in Kozhikode.

101.. Subsequently in January 2008 PW1l had gone to Gulf for
employment. He returned in October 2008. After a month he again
went to Gulf. Subsequently he returned only in March 2010 throﬁgh
the Nedumbassery Airport. At the Airport the NIA police had
caught him. They took him to the Kozhikode Guést House. On the
next day he was produced in this court. On that day he had filed
Ext.P1 written petition in this court 'requiring to make him an
accomplice. Subsequently on 31.3.2010 his Ext.P2 statement was
recorded by Judicial First Class Magistrate. He appeared before
the Magistrate on summons. Subsequently on 2.9.2010 he again
filed Ext.P3 petition in this court to make him an accomplice.

102.. At the time when he was caught by the police his bodily
search was conducted, Ext.P4 being the search memo dated
19.3.2010. All the documents in. his possession such as his
passport, Ext.P5 leave applicatioh'sanckioned from his employer,
Ext.P6 plane ticket were seized.by.the police. He was also given
in police custody for tﬂree or fodf déys. During police custody
he was required"to-show the:various'blécés fo which he had gone,
which he obliged. He agreed to show the Markas Masjid, the
Pattalam Mosque, the coin box booth at Dubai Bazar, the place

whe e attended conputer class and Spcken Engllsh class. In
f”«"_—_\,:_ * "g.'!-r

that rggaﬁﬂ;pollce had also prepared Ex}.P7 memo dated 24.3.2016.
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which also police had prepared a memo. He also stated that this
court has passed order making him an accomplice.

103.. During cross examination'by lea;ned counsel for Al
and A4 PWl revealed that he know to speak in English without
difficulty and was also able to grasp English spoken to him. = He
admitted that during Ext.P1 confession he was in the custody of
NIA. From the Airport he was directly thken to the Kozhikode Rest
House. His vyounger brother Shgfgz was also with him as per his
own request. He disclosed f;;t he had stated to the Magistrate
everything in his knowledge in his Ext.P2 statement. He admitted
that before the Magistrate he had not stated that while talking to
Calicut Times he had revealed them regarding the Marad case. The
reason for the omission is also disclosed by him. While swearing
before the Magistrate he did not remember that.

1064.. When he was specifically ask;d as to why after filing
Ext.P2 petition on 20.3 in court égain filed Ext.P3 petition in
court, he stated that he thought that he could thus be filed. At
that time his younger brother had come to court. When the brother
was consulted he advised him to file one more petition. Since
his first petition was not considered by court he again filed the

petition on the request of his younger brother. He was not aware

of the order passed by the court on 20* jtself in Ext.P1. “._
105.. .His arrest was recorded at 10 a.m. on ,;Qi§:§ﬁibifiHe

b

explained that his statement before the Magistrate thétﬁﬁé}hé§lnof

2Ty g™ . "2
k!

in the custody of NIA before recording his arrest is true since héh
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thought that it was not custody. He further disclosed that when
he was taken to the Magistrate for recording his statement he was
not in the custody of NIA. He was taken fo the Magistrate by
escort policeman. He also disclosed that on producing him in this
court, for two days he was in judicial ;emand and he was given to
the custody of NIA for three or fouf days only thereafter. He had
filed Ext.P1 in court by himself when the court wanted him to put
in writing what he wanted to state and the petition was posted to
another date for hearing him. He further disclosed that though in
Ext.P1 he had written that he was revealing his role as well as
the role of others who were along with him, he disclosed those
details only before the Magistrate. Heg also stated that he did
not tell to the Magistrate the telephone number of Al and that Al
had called him from a telephone booth to his mobile phone.

106.. He stated that for reaching Gulf Bazar from the Markas
Masjid he took about 10 to 15 minutes. 39 March 2006 was a
Friday. It was time for the people to assemble for the Juma.
People used to be present inside and outside the Mosque. Juma
will be after Qutuba so that people who came for the Qutuba could
also be available for the Juma. If thefe is much crowd, Juma was
held even on tar roads. He stated that he had met Al and team in

the Mosque not during the Juma time but previous to that.

1 o Before he was arrested by NIA, Kerala Police had
T

% quaﬁiigﬁgd him. On 19.3.2010 he was questioned and then let to
P

’ “*-‘ﬁﬁuif$at time he did not disclose to the police about his role
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in the offence. He also disclosed the reason; he was traced by
the police to be questioned on thelbasis of some drawing/pictures
prepared/issued during investigation. Subsequently he thought
that he must tell in court the truth. That is why he filed
ExXt.Pl. Previously he also did not choose to approach the
Magistrate to disclose the truth for the reasoa that he was afraid
of Al Naseer and allies. It is subsequently thereafter he went
to Abudabi and then returned on leave. , He also admitted that he
made the confession on the strength of persuasion from his younger
brother. Himself is a firm believer in Islam. Hiding the truth
is unIslamic. Islam values truth the most.

108. . During further cross examination for A3 the witness
clarified that after about two weeks of the occurrence in this
case (W33 Xavier had summoned him and examined. During his
investigation on the satisfaction that he had no role he was let
to go. He also clarified that during tHe course of investigation
on the understanding that some phone call had gone from some
booths, tﬁe Investigating Officer had shown him to some attenders
of booths and they stated that the witness was not the person who
telephoned and he was hence let to go. He denied the defence
suggestion that as on the date of occurrence and as on today
there was no such a telephone booth in existence to which the
w1tness ‘had gone from Markas Mosque and telephoned. Theﬁﬁr}ka&;*

i ,,__,

Ma531d is at about 100 to 150 meters south of the Mofu551‘

Stand. On the date of occurrence the witness had part1c1pated 1n
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the Juma in the Mosque near the stadium which is near his spoken
English class. He denied the pinpointed defence suggestion that
he has been made to depose as a witness against the accused on the
pressure tact exerted by his own brother, consequent on the threat
of the NIA officials that the brother would be made an accused in
SC 1/2010. He conceded that while he was in Gulf on one occasion
the NIA officials had talked to him over the telephone of his
brother. His version is that while talking to the Office of the

Calicut Times over telephone he did not say that the bomb would

explode within % an hour. He also conceded that he did not hear
the sound of explosion of the bomb within five minutes of his
telephone call. He only heard the news‘of the explosion from the
talk of others. He also conceded that inside the bags he had not
seen bomb but that Al Naseer has stated that it was bomb.

109.. During further cross examination for.AQ PW1 disclosed
that his ordinary language of communication is Malayalam and is
not much fluent in English. He also clarified that while
recording Ext.Pé statement Magistrate did not require him to
speak-out in English. It was in Malayal?m that the Magistrate put
questions to him to ascertain the voluntariness of his version.
When challenged with further question as to why he spoke out

before the Magistrate in English he disclosed that he went to the

‘Magistrate to speak out in English and there is no specific reason

: ﬁb?f.i He had also by himself prepared statement in English

] éﬁdﬁif;issiﬁereafter he went to the Magistrate. . He conceded that

L
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Officers of the NIA who are not Malayalees were talking in
English. He also conceded that before Ext.P2 statement his
statement was recorded by NIA, though he does not remember whether
that was in English. However he denied the pointed defehce
suggestion that the NIA had given him a statement in English which
the Qitness learned  by-heart and spoke it out before the
Magistrate.

110.. He also denied another defence suggestion that he is
swearing falsehood on being afraid that the NIA will again
implicate him in some cases. However he conceded that he knew
that in case he deviates from Ext.P2 version given before the
Magistrate he would again be an accused in this case. While he
was in Gulf he had the knowledge that he was an accused in this
case and his whereabouts were being enquired and the news had
appeared in T.V. and news papers. But h? never expected the court
to be exempied from the case. He only wanted to state the truth.
He also denied the defence suggestion that since there was no
other evidence available against the accused persons the witness
was made an accomplice and stated that he did not know whether
there was evidence or not and that he gave the statement in his
own volition.

111.. The witness stated that in Markas Masjid on Fridays
thouéénds of people assemble. When he, reached the Masjid there
were only about 10 to 15 persons. .Previously also he bad gone to
fhé.church on Fridayé during Juma time. People seen{ih the church

e
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were in North Indian dress such as Kurtha. It is people belonging
to 'Thareequath' and 'Thabaleeg' who wear such dress.
‘Thareequath' aﬁd 'Thabaleeg' people are in utter enmity with the
fraction led by A.P. Aboobacker. Since‘this Mosque is within the
town all sects of Muslims used to come there.

112.. The witness further pointed out that for about a month
he has been residing at Palarivattam. This is on account of his
requirement in the bail order that he shall be available in
Ernakulam. He denied the defence suggestion that  he was in
custody of NIA for two or three days just preceding his
examination in court. He also denied tqe suggestion that all the
details stated by him are false.  During re-examination PW1
clarified that on 3.3.20@6 he attended the Juma in the Mosque near
the stadium. He reached there just before the prayer which was
scheduled to commence by 1 p.m. He also stated that the Malayalee
S.P. Rajmohan of NIA was talking in Malayalam. He further
explained that the telephone booth where from he telephoned was
situated on the right side of the way called Bank Road when he was
proceeding to the booth from Markas Masjid. He also disclosed
that when he was questioned by .the 1local police he was not
implicated as an accused. His brother only persuaded him to state
truth. On thesnext day when he appeared before the Magistrate he
was let to go. His sﬁatement was recorded only on the next déy,
'that;i§ﬁ66ﬁ31.3.291@. During further cross examination by learned

counsel fofﬁAB when he was challenged whether his claim that the
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telephone booth was located on the road side of the Bank Road, he
clarified that the booth was shown to the NIA and he could not
state the same in his statement.

113, Though 1learned counsel appearing for A3 put some
questions to some of the witnesses regarding the names of various
roads in Kozhikode and the exact location of the Markas.Mosque,
Pattalam Mosque and telephone booth and tried to make some
confusion therefor and regarding Gulf Bézar and Dubai Bazar which
according to PW12 are one and ‘the same, a reading of the
deposition of PWl would indicate that "nothing serious was
suggestéd to him regarding the topography.

114.. As every other witness the statement of an approver
also requires consistency and personal corroboration in order that
he may be found credit-worthy and his vérsion reliable. His claim
that when he was produced in this cou[t for the first time on
20.3.2010 he filed application to be an approver is true. He is
seen to have filed Ext.Pl1 petition (Criminal M.P 437/2010). On
31.3.2010 his Ext.P2 statement was got recorded through Judicial
First Class Magistrate. Again on 2.9.2010 he filed Ext.P3
petition. NIA also filed Criminal M.P. 735/2010. It is on the
strength of these material that order dated 2.9.2010 granting
__conditional pardon was passed and condifional pardon was tendered
_tqihim which he accepted, based on which he has been examined as
.the first witness for the prosecution;

115.. As rightly claimed by PWl he was arrested on 19.3.2010
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by PW58. Ext.P4 the search memo regarding his bodily search under
which Ext.P5 leave sanction letter from his employer, Ext.P6 plane
ticket, his passport etc. were seized from him corroborates his
claim in that regard. The deposition ‘of PW36 Judicial First
Class Magistrate-I, Ernakulam wouid show that he had lawfully
recorded Ext.P2.statement of PWl. Ext.P45 is the report filed by
him in:that regard. A feading of his deposition would further
show that before recording Ext.P2 statement he had taken all the
precautions necessary for the recording of the confessional
statement.

116. It was then argued by leagned counsel for A9 that
Ext.P2 statement has been given by PW1l in English and it can be
inferred that what was stated by the NIA officials who have been
using English as their medium of communication had tutored him in
English which he 1learned by-heart and reproduced it before the
Magistrate. But this argument at once falls to ground. PW1
himself has sufficiently explained that though his vernacular and
the ordinary language of communication is Malayalam and he is not
well fluent in English, it was sincé the NIA officials who
gquestioned him and asked him in 'Ehglish he was also mentally
prepared to speak to the Magistrate in English and that is why
Ext.P2 was given in English. He has studied upto B.Com. and had
workedgip_Gulf." After being in the police custody of NIA PW1 was
prqdﬁ%gafbépk in this court and was sent to judicial custody. It

is while continuing in judicial custody that he was on the orders
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of the Magistrate produced from prison and examined under Section
164 Crl.P.C. on 31.3.2010. PW1l himself has stated that as in
Malayalam he can express himself in English though not so fluently
and he had mentally prepared to speak to the Magistrate in
Engiish.- Equally he has proved his eminance in Malayalam
regarding the same version during his examination as PW1 in this
court. ¢

117.. It was argued by learned counsel for A3 that within
days of the occurrence Kerala Police had questioned PW1 and he was
also shown to be identified by some attenders of telephone booth
but could not be identified and he was let to go and hence the
present case of the prosecution that it is PW1 him who has
actually telephoned to Calicut Times from the coin box telephone
booth of PW12 is a fabrication not to be accepted. True PW1l has
in the course of cross examination b§ learned counsel for A3
admitted that he was summoned by PW53 and examined and the
telephone booth attenders could not also identify him. But it is
not clear whether the attenders of telephone booth who were asked
to identify PW1l were the attenders of the telephone booth of PW12.
There was no suggestion made either to PW1 or to PW12 or to PW53
that the attenders of the booth who were asked to identify PW1
were the attenders of the telephone boot? of PW12. 1In the absence
of even such a suggestion there cannot be any conclusion or

inference to favour the defence in this regard.

118.. A reading of the deposition of PWl and his Ext.P2
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statement given before PW36 the Magistfate would show that the
latter sufficiently corroborates the former. .There is sufficient
coherence, consistency and co-ordination’in his version as PWl. A
reading of the evidence of the approver and the corroborative
circumstances noted above is sufficient to find that he passes the
test of credibility and the story told by him which also involves
himself is intrinsicaily probable. But the question is, how far
his version as to the participation and involvement of Al, A4 and
A9 is corroborated by'independent evidence from other sources or

proved facts and circumstances.
]

119.. The evidence of an approver is proverbially and
presumptively unreliable. An approver is a criminal who has
purchased his 1liberty by betraying his friends. Though a

conviction is not illegal merely because it proceeds upon the
uncorroborated testimony of an accomplice as laid down by Section
133 of the Indian Evidence Act; illustration (b) to Section 114 of
Indian Evidence Act highlights the principle that an accomplice is
unworthy of credit unless he 1s qorroborated in material
particulars. The corroboration  needed is not personal
corroboration, but corrobdration by independent evidence or proﬁed
facts or proved circumstances. Evidence of the accomplice need
not be corroborated on all circumstances of the case or in evéry
detail of - the  crime. Corroboration that is insisted- mus *rbg§

"suff1c1ent as to material circumstances of the crlme anﬁ**the*-a
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__1dgnt1ty;of the accused persons. Such corroboration need nof be‘““
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by direct evidence.

120.. It is the further case of PW1 that while he was in the
custody of NIA for three or four days he had agreed to the police
to show Markas Masjid, Pattalam Mosque, Coin Box Booth at Dubai
Bazar, the place where he attended computer class and Spoken
English class, recorded in Ext.P7 disclqsure memo dated 24.3.2010
signed by himself, PW58 and witnesses. Available records would
show that though on 20.3.2010 itself PW1(A7) was remanded to
judicial custody, subsequently on the strength of order dated
22.3.2010 in Crl.M.P. 408/10 he was given to police custody for
three days which corroborates the claim of PW1.

121.. PW58 has stated that after recording Ext.P7 disclosure
memo, PW1 showed to him computer institution by name Logic
Software Private Limited situated on the!second floor of Darusalam
complex to where he was led by PWl himself. The deposition of
PW10 who is the person conducting computer training institute at
Darusalam Complex at Mavoor Road and Ext.P13 registration fqrm
signed by PW1 while being admitted to the institute by the witness
is sufficient to find that the version of PW1 as approver that he
was attending computer classes as claimed by him is true. PW10
has also stated that he had identified Shammi Firoz when he was
brought to his institute on 23.4.2010. :

;ﬁgg- The further case of PW1l that it is himself who'had

_one35§9 Calicut Times at about 12.30 p.m on 3.3. 2906 p3551ng

.‘J r”
fbrﬂaflon as to the planting of the bomb at the KSRTC “bus




72

stand from a telephone booth at Dubai Bazar is sought to be
corroborated by the deposition of PW12 who stated that he was
looking after the booth which belong?d to his brother-in-law
Mohammed Mustafa who had gone to Gulf. The booth had two
landlines with No0s.2766010 and 2765869 and two coin boxes with
Nos.2368653 and 2361583. ~ Ext.P30(b) entry proved through PW31
would show that at 12.33 hours on 3.3.2006 there was a call made
from the said coin box 2368653 to telephone No0.2700834 of Calicut
Times which lasted for 40 seconds. The figure 495 appearing before
the telephone No.2368653 is the STD Code of Kozhikode. The said
call which is proved to have been made @s per record is shown to
have been made by PWl. That is precisely the reason why he could
state that there was such a call made. The statement of PW1 in
Ext.P7 disclosure memo that “I can show and point out the coin box
booth in Dubai Bazar if taken to that place from where on
3.3.2006, I had rang up 'Calicut Times' News paper office,
Kozhikode at about 12.30 Hrs as per the directions of Naseer
intimating planting of two bombs at KSRTC and Mofusil Bus Stand at
Kozhikode” is thus proved to be genuine.‘ He has shown to PW58 the
place where the coin box booth was'kept outside the shop wherefrom
on 3.3.2006 he had rung-up Calicut Times News Paper office though
the booth was not seen there. .The entry in Ext.P30(b) stated
aboye sufficiently guarantees the truthfulness of his version.

-1, > L

-The fact that there had been such a call at the sald tlme ;to

; Callcut Tlmes is stated by PW4 Shidha who attended the call‘;;" “EJ.
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123.. A reading of the claims of‘PWI and PW4 in regard to
the content of the call would show that the version of both of
them is substantially the same except perhaps the time element
within which the bomb was stated to explode whiéh according to PW1l
was “within five minutes” which also is the version of PW4 in
court but which when appeared as news item in:Ext.PQ paper at her
hands was “within half an hour” for which also there is sufficient
explanation from Pw4 acceptable by court;

124, . As agreed in Ext.P?,_ PW1 also showed to PW58 the
Markas Mosque near Calicut Tower being “the place where on
3.3.2006 he was asked by Naseer over phone to reach and meet him
fof some work, where I had met Naseer, Yusuf Chettipady, Shafas,
K.P  Yusuf, Faiz and Ashar, saw bombs in their possession,
directions given by Naseer to them for placement of the said bombs
and to him for intimating the “Calicut Times Newspaper”.

125.. 1In Ext.P7 disclosure memo PWLi had also agreed to “show
and point out the Pattalam Mosque- if taken to that place where
they all were supposed to meet after completion of the assigned
work relating to placement of bomb and intimation over phone to
Calicut Times News paper and Kozhikode Collectorate.” |

126. . The version of PW1l himself and of PW58 is that
accordingly PW1l had shown to PW58 the entry of Pattalam Mosque.

Subsequently as per the version of PW58, PW1l had also shown to him
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prosecution though an approver, his version in Ext.P7 does not
have any taint of threat, inducement or promise for its
admissibility. A1l the aforesaid institutions are places to where
PWl1 had gone on 3.3.2006 in the course of the transaction of
planting of the bombs. His versions in Ext.P7 disclosure memo
and Ext.P25 pointing out memo perfectly tally without room for any
variation or discrepancy. His version in court as PW1 is also the
same as given in Ext.P2 statement. Thus on an evaluation of the
deposition of PW1 approver in this court it is sufficiently
satisfied that there is the necessary corroboration rendered by
his own Ext.P2 previous statement recorded by the Magistrate under
Section 164 Crl.P.C on 31.3.2010 which *itself has got a mark of
judicial sanctity when compared to the statements recorded by the
investigating agency under Section 161 Crl.P.C. and is on a higher
pedestal as capable of being used for corroboration as well under
Section 157 Indian Evidence Act in addition to contradicting the
witness as provided in Section 145 Indian Evidence Act. There is
also the further support to his versioh lent by all the
circumstances aforesaid. His deposition 1is also_seen to be of
such a unique nature without being {ainted by stint of any
contradiction or omission of any material aspect, thus clinching
the fact that he is a truthful and reliable witness and his
depos&tlon in court on oath is the true and correct Ver510n of
% whatﬁhag really transpired on 2.3.2006 and 3.3.2006. Slnce the

cloud of 3usp1c10n that is normally attached to an accompllce is
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thus removed there is nothing wrong in accepting his own vérsion
proving involvement of the accused referred to by him as true and
acting upon it without any further search for corroborative
material to establish connection and involvement of those accused
persons as indicated in Section 133 Indian Evidence Act.
127.. Tendering pardon to an accomplice is with the object

of obtaining evidence in heinous crimes committed by several
persons which otherwise would not be i:c)t:o'cainr:lble. In Suresh
Chandra Babri v. State of Bihar reported in AIR 1994 Supreme
Court 2420 the Hon'ble Supreme Court pointed'out in para 42 that
“42.. Section 306 of the Code (Crl.P.C) lays down a clear
exception to the principle that no inducement shall be
offered to a person to disclose what he knows about the
procedure. Since many a times the crime is committed in a
manner for which no clue or any trace is available for its
detection and, therefore, pardon is granted for apprehension
of the other offenders for the recovery of the incriminating
objects and the production of the evidence which otherwise is
unobtainable. The dominant object is that the offenders of
the heinous and grave offences do not go unpunished, the

Legislature in 1its wisdom considered it necessary to

-introduce this section and confine ‘its operation to cases
-.‘ 2 .__.. e, 0 {»—_ ¥ -
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“méntioned in S. 306 of the Code. The object of S. 306

“therefore is to allow pardon in cases where héino@sﬂﬁffence
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“under % . it would be appropriate to make reference: to the
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is alleged to have been committed by several persons so that
with the aid of the évidence of the person granted pardon the
offence may be brought home to the fest. The basis of the
tender of pardon is not the extent of the culpability of the
person to whom pardon is granted, but the principle is to
prevent the escape of the offenders from punishment in
heinous offences for lack of evidence. There can therefore
be no objection against tender of pardon to an accomplice
simply because in his confession, he does not implicate
himself to the same extent as the ther accused because all
that S.306 requires is that pardon may be tendered to any
person believed to be involved directly or indirectly in or

privy to an offence.” ........

/ “33..  But where the suspicion is removed and the evidence

of an approver is found to be trustworthy and acceptable then
that evidence may be acted upon even without corroboration

and the conviction may be founded on such a witness.”
']

128.. Regarding the aspect of legality of conviction solely
based on the accomplice's evidence and the requirement of

corroboration if any necessary the Hon'ble Supreme Court has held

in... Suresh Chandra Babri v. State of Bihar vide para 43 as

- e £
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_jprqﬁiéi&ﬁ% of Section 133 of the Evidence Act whichpdéal with
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the testimony of an accomplice; It contemplates that an
accomplice shall be a competent witness against an accused
person; and a conviction is not illegal merely because it
proceeds upon the uncorroborated testimony of an accomplice.
The first part envisages that an accomplice, in other words,
a guilty companion in crimes, shall be a competent witness
while the second part states that conviction is not illegal
merely because it is based on thé uncorroborated testimony of
an accomplice. But if we read S. 133 of the Evidence Act
with illustration (b) of S. 114 of the Evidence Act it may
lead to certain amount of confusion and misunderstanding as
to the real and true intention of the Legislature because
quite contrary to what is contained in Section 133
illustration (b) to S.114 of the Evidence Act lays down “that
an accomplice is unworthy of credit, unless he is
corroborated in material particulars”. A combined reading of
the two provisions that is S5.133 and illcstration (b) of
S.114 of Evidence Act go to show that it was considered
necessary to place the law of accomplice evidence on a better
footing by stating in unambiguous terms that according to
S.133 a conviction is “not illegal'or in other' words not

_uqlawful" merely because it is founded on thesuncorroborated

%‘ o ',' ‘ﬂf ”.'-_w

téstlmony of an accomplice while accepting that an accompllce
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is a competent witness. But at the same time the Legislature
intended to invite afteﬁtion to the illustration (b) of S.114
of the Evidence Act with a view to, emphasis that the rule
contained therein as well as in S.133 are parts of one and
the same subject and neither can be ignored in the exercise
of judicial discretion except in cases of very exceptional
nature. However, the difficulty in understanding the
combined effect of the aforementioned two provisions arises
largely due to their'placement at two different places of the
same Act. It may be noticed that i¥lustration (b) attached
to S.114 is placed in Chapter VII of Evidence Act while S.133
is inserted in Chapter IX of the Act. The better course was
to insert the illustration (b) to S. 114 as an explanation or
in any case as a proviso to S.133 of the Act instead of théir
insertion at two different places and that too in different
Chapters of Evidence Act. 1In any case since an approver is
guilty companion in crime and, theref?re, illustration (b) to
S.114 provides a rule of caution to which the courts should
have regard. It is now well settled by a long series of
decisions that except in circumstances of special nature it

is the duty of the court to raise the presumption in Section

si‘E‘ZLQ;«.ﬂlllustratxon (b) and the Legislature requ1res that the

e

'atourtSHShould make the natural presumption in that section.

el A




-

79_

129.. As to appreciation of approver's evidence there is
a classic decision by Bench of three Judges of the Hon'ble
Supreme Court including Hon'ble Justice V.R. Krishna Iyer in
Ravinder Singh v. State of Haryana reported in 1975 Crl. L.J.
765 held thus, “12.. An approver is a most ueworthy friend,
if at all, and he, having bargained for his immunity, must
prove his worthiness for credibility'in court. This test is
fulfilled, firstly, if the story he relates involves him in
the crime and appears intrinsically to be a natural and
probable catalogue of events that had taken place. The story
if given of minute details according with reality is likely
to save it from being rejected brevi manu. Secondly, once
that hurdle is crossed, the story given by an approver so far
as the accused on trial is concerneé, must implicate him in
such a manner as to give rise to-a conclusion of guilt beyond
reasonable doubt. 1In a rare case taking into consideration
all the factors, circumstances and situations governing a
particular case, conviction based on the uncorroborated
evidence of an approver confidently held to be true and

reliable by the court may be permissible. Ordinarily,

however, an approver's statement has to be corroborated in

o4 materlal particulars bridging closely the distance between

a-"'ﬁé

the crlme and the criminal. Certain cllnchlngifwatures of
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involvement disclosed by an approver appertaining directly to
an accused, if reliable, by the touchstone of other
independent credible evidence, wou'ld give the needed
assurance for acceptance of his testimony on which a
conviction may be based.”

130.. Rejection of the plea for bail of PW1(A7) after he
accepted the conditional pardon tendered to him in this case was
challenged by PWl1 himself in the Hon'ble High Court in Shammi
Firoz v. NIA, Ministry of Home Affairs, Govt. of India, New
Delhi (2011 CRL.L.J. 1529) wherein the court held thus “9..
The object of the provision for tendering pardon to an
accomplice is to get evidence in cases involving grave
offences alleged to héve been committed by several persons
under circumstances making it difficult to get any evidence
otherwise. No clue or trace of the offence might have been
left behind by the perpetrators of the crime. The.dominant
purpose of pardon is that culprits ibehind such heinous and
grave crimes do not go unpunished if a co-participant of the
crime comes forward offering to make a clean breast of his
own complicity as also the complicity of the other offenders.
Evidence is accordingly collected by tendering pardon to a

!({ﬁérSOn supposed to have been directly or indirectly concerned

with or privy to the offence. What is tendered is a
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conditional ........”
131.. Most of the crimes are committed in secrecy, not to
say of offences of the nature of 'terrorist acts'. The nature of

evidence gatherable would largely depend on the nature of the
offence, the method of preparation and the mode of commission

adopted by the culprit. While searching for corroborative
[

material in relation to the evidence of an accomplice the court
has to adopt a practical approach. The twin bomb blasts involved
in this case is alleged to be an act of terrorism. To quote from

Hon'ble Lordships M.B. Shah, B.N. Agrawal and Arijit Pasayat from
Devender Pal Singh v. State of Delhi (AIR 2002 Supreme Court
1661) “Menace of terrorism is not. restricted to our country,
and it has become a matter of international concern and the
attacks on the World Trade Centre and other places on 1lth
September, 2001 amply show 1it. 'Attack on the Parliament on
13th December, 2001 shows how grim the situation is. TADA
is applied as an extreme measure when police falls to tackle
with the situation under the ordinary penal law. Whether the
criminal act was committed with an intention to strike terror
in the people or section of people would depend upon the
facts of each case. As was noted in Jayawant Dattatray
Suryarao etc. etc. v. State of Maharashtra etc. etc. (2001
'.AiR'SCw_4717), for finding out the intention of the accused,

ffhere would hardly be a few cases where there would be direct




82
evidence. It has to be mainly inferred from the
circumstances of each case. 2.. In Hitendra Vishnu Takur
and others v. State of Maharashtra ;nd others (1994(4) SCC
602) this court observed that “the legal position remains
unaltered that the crucial postulate for judging whether the
offence is a terrorist act falling under Act or not is
whether it was done with the intent to overawe the
Government as by law established or to strike terror in the
people etc. A 'terrorist' activity does not merely arise by
causing disturbance of law and orde; or of public order.
The fall out of the intended aCtivity is to be one that it
travels beyond the capacity of the ordinary law enforcement
agencies to tackle it under the ordinary penal law. It is
in essence a deliberate and systematic use of coercive
intimidation. “As was noted in the said case, it is a common
feature that hardened criminals toady take advantage of the
situation and by wearing the cloak of terrorism, aim to
achieve acceptability and respectability in the society;
because in different parts of the country affected by
militancy, a terrorist is projected as a hero by a group and
often even bylmany misguided youth. As noted at the outset,
it is'not possible to precisely define “terrorism.” Finding

a definition of “terrorism” has haunted countries for

]
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decades. A first attempt to arrive at an internationally
acceptable definition was made under the League of Nations,
but the convention drafted in 1937 never came into existence.
The UN Member States still have no agreed upon definition.
]
Terminology consensus would, hpwever, be necessary for a
single comprehensive convention on terrorism, which some
countries favour in place of the preSent 12 piecemeal
conventions and protocols. The lack of agreement on a
definition of terrorism has -been a major obstacle to
meaningful international counter measures. Cynics have often
commented that one State's “terrorist” is another State's
“freedom fighter.” If terrorism is d;fined strictly in terms
of attacks on non military targets, a number of attacks on
military installations and soldiers' residences could not be
included in the statistics. In order to cut through the
Gordian definitional knot, terrorism ekpert A. Schmid
suggested in 1992 in a report for the then UN Crime Branch
that it might be a good idea to take the existing consensus
on what constituted a war crime” as a‘point of departure. If
the core of war crimes - deliberate attacks on civilians
hostage taking and the killing of prisoners — is extended to

.peacetime, we could simply define acts of terrorism as

p_g etlme" equivalents of war crimes.” 1. League of Nations

_,Q_f(f. 2 ;;#
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Convention (1937) “All criminal acts directed against a
State along with intended or calculared to create a statute
of terror in the minds of particular persons or a group of
persons or the general public” (GA Res.51/210 measures to
eliminate international terrorism).... **1 Strongly condemns
all acts, methods and practices of terrorism as criminal and
unjustifiable, wherever and by whomsoever committed:... 2..
Reiterates that criminal acts intended or calculated to
provoke a state of terror in the general public a group of
persons or particular persons for pé&itical purposes are in
any circumstances unjustified whatever the considerations of
a political, philosophical, ideological, racial, ethnic,
religious or other nature that may be invoked to justify
them.”... 3. Short legal definition proposed by A.P. Schmid
to United Nations Crime Branch (1992): Act of Terrorism -
Peacetime Equivalent of War Crime. .. 4.. Academic Consensus
Definition: “Terrorism is an anxiet;r inspiring of repeated
violent action, employed by (semi-clandestine individual,
group or state actors, for idiosyncratic, criminal or
political reasons, whereby — in contrast to assassination -
the direct targets of violence are not the main targets. The

immediate human victims of violence are generally chosen

randomly (targets of opportunity) or selectively

i
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(representative or symbolic targets) from a target population
and serve as message generators. Threat and violence based
communication processes between terrorist organization)
(imperiled) victims, and main targets are ﬁsed to manipulate
the main target (audience(s)), turning it into a target of
attention, depending on whether in{imidation, coercion or
Propaganda is primarily sought” (Schmid, 1988). Definitions:
Terrorism by nature is difficult to define Acts of terrorism
conjure emotional responses in the victims (those hurt by the
violence and those affected by the fear) as well as in the
practitioners. Even the U.S. Government cannot agree on one
single definition. The old adage, “one man's terrorist is
another man's freedom fighter” is ‘still alive and well.
Listed below are several definitions of terrorism used by the
Federal Bureau of Investigation. ... Terrorism is the use or
threatened use of force designed to bring about political
change - Brian Jenkins. .... Terrorism constituted the
illegitimate use of force to achieve a political objective
when innocent people are targeted - Walter Laqueur
Terrorism is the premeditated, delibetrate, systematic murder,
mayhem, and threatening of the innocent to create fear and
intimidation in order to gain a political or tactical

advaqtage, usually to influence on audience — James M Poland.
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Terrorism is the unlawful use or threat of violence
against persons or property to further political or social
objectives. It is usually intended to intimidate or coerce a
Government, individuals or groups, or to modify ‘their
behaviour or politics — Vice President's TaSk Force, 1986. ..
Terrorism is the unlawful use of force or violence against
persons or property to intimidate or coerce a Government, the
civilian population or any segment thereof, in furtherance of
political or social objectives. - FBI:Definition”

132.. Section 15 of the Unlawful Activities (Prevention) Act
1967 as it stood on 3.3.2006 which is the date of the alleged
offence defined 'terrorist act' as under. “Whoever, with intent
to threaten the unity, ihtegrity, security or sovereignty of India
or to strike terror in the people or any section of the people in
India or in any foreign country, does any act by using bombs,
dynamite or other explosive substances or inflammable substances
or firearms or other lethal weapons or pgisons or noxious gases or
other chemicals or by any other substances (whether biological or
otherwise) of a hazardous nature, in such a manner as to cause, or
likely to cause, death of, or injuries to any person or persons or
loss of, or damage to, or destruction of, property or disruption
of any supplies or services essential to the life of the community
f;ﬁ'lndia qr_in any foreign country or causes damage or destruction

£~

%of_any property or equipment used or in}ended to be used for the
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defence of India or in connection with any other purposes of the
Government of 1India, any State Government or any of their
agencies, or detains any person and threatens to kill or injure
such person in order to compel the Government in India or the
Government of a foreign country or any other person to do or
abstain from doing any act, commits a tefrorist act.”

1337, Our Hon'ble High Court in dealing with a bail

application by an accused in Kalamassery Bus Burning Case had the
occasion to observe in order dated 17.12.2099Iin BA NO.7481/09
thus: “18.. It is not in dispute that terrorist activities
are alarmingly on the increase in the State of Kerala.
Nobody could say that these activities originated only
recently. It is stated that four: Keralities died in an
encounter with the security forces in Kashmir, while those
four persons tried to cross the border. It is also stated
that one of those persons was involved in the present case as
well. The resent crime took blace in 2005. That means at
least in 2005, there were organized terrorist activities in
the State of Kerala. Terrorism is an evil. It is aimed at
the people at large. The presence oy absence of a person at
the spot of terrorist attack alone determines whether he
would become a victim or not. The State is bound to protect

the citizens from the evil of terrorism. Narrow political

AN ébnSiderations should be kept aside while dealiﬁg with
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terrorism. No useful purpose would be served by resolving
the dispute as to which of the political parties was at
fault. People may not be interested in that. They are
interested in their welfare and safety and the prevalence of
peace in the society. The people cannot be blamed if they
think that all the political parties failed to show the
required political will in the matter of dealing with
terrorist activities. The people could arrive at the
conclusion on the basis of the events'which took place in the
State of Kerala during the last few years. Nobody can
prevent the thinking process of the common man. But the
people's voice is reflected mainly through the political
parties. If the political parties do not show the required
political will, the sufferers will be the people. ... 19..
It is strange that the intellectuals in the State of Kerala
are keeping mum in respect of the ‘terrorist activities in
the State. They owe a duty to the society to react and to
change the mindset of the erring people. .. 20.. The people
at large also should ask a question to themselves. Do they
have and do they exhibit the patriotic feelings to the full
extent in their words and needs? 1If the people show their
will power in the matter of combating terrorism, it would, to

a great extent, solve the problem. Indulging in long
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discussions in not so important local events, engaging in
propagating separatist and narrow ideologies and at the same
time not giving the required attention and importance to the
sovereignty and integrity as well as the safety and security
of the nation, would not do much gooq to the society. .. 21..
Short term and long term measures are to be taken to combat
terrorism effectively. A concerted and whole hearted effort
by the.people is required for that purpose. We have to think
of the safety and security of the people for the present and
for the generations to come. Patriotic feelings should be
inculcated in the minds of the youth and the students. It
would also be appropriate to inclﬁdeiin the curriculum, the
required material to achieve the object. Students should
come out of the educational institutions as proud Indian
citizens. ...22.. People except much from the police. The
police personnel should ask a question to themselves. Have
they taken effective steps to combat terrorism, uninfluenced
by any consideration whatsoever?”

134.. Here there is availability of further corroborative
material including similar disclosure :nemos prepared basing on
statements given by Al, A3 and A4 énd the consequent pointing out
memos . It is the definite version of PW58 that in the course of

1nvestlgat10n of the case he got the information that Al and A4

were arrested by Meghalaya Police at the Indo-Bangladesh Border
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and since they were accused in Bangalore Blast case they were
produced in Bangalore court and were under remand at Parapamhara
jail. Upon his application in court necessary production warrants
were issued for production of Al and A4 in this court and
accordingly they were produced in this court on 24.2.2010 and

remanded to judicial custody.

135.. In the judicial quest for search of corroborative
material, firstly regarding the involvement and complicity

of Al Naseer, it is the definite case ;Of PW58 that while Al and
A4 were in judicial remand he obtained police custody of Al Naseer
for 10 days from 1.3.2010 onwards and questioned him at the
Kozhikdde Camp office. The definite version of PW58 is that Al
then told him that (1) . “I can show and point out the place at
Kozhikode at Mananchira near Calicut Tower in a Mosque where
myself, Shafas, Faiz, Ashar, Yoosaf P.P., Shammi Firoz and Yusuf
Chettipady assembled with two bombs in the month of March 2006 for
placing the same in retaliation for not granting bail to the
accused belonging to Muslim Community in 2" Marad incident, if
taken to that place.” {2) “T can also show and point out the
exact place where I had placed one bomb on the said date in March
2006 near KSRTC Bus Stand, Kozhikode along with Yusuf Chettipady
and Shafas, in the afternoon.” (3) “I can also show and point
;Fﬁut;fﬁéfplace where the other bomb was placed by the Yoosaf P.P
_aﬁd_kshéfion my direction on the same day at the Private Bus Stand

néafTKSBTC Bus Stand, if taken to that blace. However the exact
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place of placement of bomb can be explained by Yoosaf P.P or
ashar.” . 44). .71 can also show and point out the place/house of
Ashar and Yoosaf P.P. at Kannur, where I had prepared and kept
two bombs at Kannur meant for Calicut blasts, if taken to that
place.” and (5) “I can also show and poirt out the shop wherefrom
I along with Faiz had purchased plastic pot étc. at Camp Bazar,
Kannur in the name and style of Cénnanore Plastic House for the
purpose of preparation of bomb.” PWl has pointed out that this was
the voluntary revelation of Al and hence he prepared Ext.Pl7
disclosure memo on the spot signed by the witness, independent
witnesses and Al. The version given by Al in the vernacular was
got written in English through the Dy.SP in the team and then it
was translated into Malayalam and explained to the accused énd
witnesses who understood it.

136.. Based on the said disclosure memo, it is the further
definite version of PW58 that at about 11 a.m on 2.3.2010 Al led
himself and party to the Markas Mosque near Calicut Tower at
Kozhikode and pinpointed the place at the bottom of the staircase
in the Mosque being the place where the accused persons assembled
before planting the bombs. Then Al took the team to the KSRTC Bus
Stand and pinpointed the place within' the KSRTC compound near
Sagar Hotel being the place where the bomb was planted. Al then
took the team to the Kozhikode Private Bus Stand (Mofusil Bus
Stand) being the place where the other bomb was planted.'"In view

of the._huge.fcrowd assembled at these placés when fhe accused
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pointed out these places to the Investigating Officer and team and
to prevent law and order situations that‘may spring up as also for
the safety of the accused PW58 thohght it fit not to prepare the
mahazar on these spots and instead he reached the camp office at
1.30 p.m the same day along with the accused and then prepared
Ext.P18 pointing out memo signed by himself and witnesses. The
same also as in the case of Ext.P17 was prepared in English and
then translated into the vernacular and explained to the
witnesses. The next day on 3.3.2010, by,about 9.40 a.m Al led the
team and witnesses to Kannur and reached Camp Bazar at M.A Road
and then Al pointed out the shop by name Cannanore Plastic House
being fhe place wherefrom himself and Fayiz purchased plastic pot
and other articles. Al also pinpointed a greenish plastic pot in
the shop and stated that it was a similar pot which he purchased.

137.. Then Al took the team to the first floor of KL Arcade
in Thekki Bazar and stated that the two bombs prepared were kept
at the right side corner of room No.4 where Ashar and Yusuf were
residing and then pinpointed that place. As in the case of
Ext.P18, since it was found to be impracticable to prepare the
mahazar on the spot due to the heavy crowd and law and order
situation that may arise and also for safety and security of the

accused PW58 avoided preparing mahazars on the spot and instead

_~reached the police club and prepared Ext.P19 pointing out memo

_thefehithnglish and explained it to the witness and others in
Gl i
-Malayalam. Thereafter the team took the accused to camp office at




93
Kozhikode. After subjecting him to medical examination he was
kept at the lock-up of Nadakavu police station.

138 .. At about 6 p.m on. 5.3.2010 when Al was further
questioned Al 1is alleged to have stated to PW58 that “I can
identify the house of Varghese @ Achayan at Vilangu, Ernakulam
from where I along with Ismail had “obtained gelatin
sticks/detonators from Varghese during the year 2004 and out of
the same (about 50 in No.), some gelatin sticks were used by me
for preparation of bombs at Kannur for explosion in the year 2006
at Kozhikode, if taken to that place.” This was recorded in
English in the form of Ext.P20 disclosure memo on the spot. Based
on the said statement of Al, on 6.3.2010 at 5.30 a.m as led by Al
the team started from Kozhikode camp office and reached Vilangu at
Ernakulam by about 9.30 a.m.  Then Al 1led the team to
Kizhakkambalam, housed at House No.234 at Kizhakkambalam, Vilangu,
Ernakulam which is the house of K.C. Varghese.' Then Al led PW58
to the sitting room of'the house and stated that it was there 1in
2004 Achayan had supplied him about 50 _gelatin sticks and
detonators free of cost. At that time Achayan @ Varghese was not
present at the house while his son B?sil K Varghese PW49 was
present. On that spot PW58 prepared Ext.P21 pointing out memo in
English. By about 10.45 a.m PW58 also conducted search of that
house under Ext.P22 search list, but without any positive result.
Subsequenfly_he produced Al back in this court whereupon he was

taken to judicial custody.
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13975 It is pertinent to 'note that there is no €ross
.examination whatever challenging the particular part of the
deposition of PW1 to the effect that 'Naseer had told me that it
was bomb. He also told that he had manufactured it at Kannur and
brought the same from there and it is intended to be planted at
the Kozhikdoe Mofusil Bus Stand and KSRTC Bus Stand.' There is
only a general challenge covering his entire depositioﬁ in court
that he was swearing falsehood at‘ the 1instance of the
investigating agency. The failure-to challenge the said claim of
PWl implicating Al is not inconsequential. It will not heip the
defence to substantiate the stand that PWl is unreliable or his
version is untrue. The decision reported in 1987 (2) KLT 15 (Case
No.28) (State of Kerala v. Venugopalan) lays down the rule that
“If there is anything in the witness's statement which is
disputed and the opponent avoids asking questions on those
matters in cross examination the evidence in chief
examination must be accepted unless of course there are
inherent improbabilities. In a case where there is failure
to cross examine witness on a particular point there can be
a presumption that the witness's evidence is accepted. The

failure to cross examine a witness on an aspect always

amounts to acceptance of that aspect: by the opposite party.

iy W

”;gd'igngfés,there is nothing to show that the version given by
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1 a_fﬁifnéss;”is not incredible or impossible the failure to
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cross examine him may have the effect that the version given

is not challenged.”

140. . Learned Special Prosecutor Sri K.N. Ravindran
appearing for the NIA forcefully argued that the above said
distlosure made by Al have been méde voluntarily and the
deposition of PW58 supported by the Said pointing out memos would
reveal the truth of his disclosures by virtue of application of
the doctrine of confirmation by subsequent events recognized in
~Section 27 of the Indian Evidence Act.

141.. Unless a new fact thence-to-fore lying hidden to the
knowledge of the Investigating Officer is alleged to have been let
known or discovered by any part _of‘ information supplied by
accused. Section 27 Indian Evidence Act can have no application.

142.. Learned Prosecutor argued that it is not necessary that
any material or physical object need not be discovered pursuant to
any information supplied by the atcused while being in police
custody and it is enough if the existence of any fact including
psychological fact such as knowledge of accuéed may also workout
so as to gquarantee the truthfulness of his previous information
provided it is such information directly related to the discovery

of the said fact. 135.. Learned Prosecutor also placed different
decisions. In State of Maharashtra v. Damu Gopinath Shinde and
others reported in 2000 Crl. L.J. 2301 the Hon'ble_Sppreme Court
has laid down in Péra 36 of the judgment the logié:ﬁéhiﬁd“éegtion

27 of the Indian Evidence Act thus “36 .. The basic -idea
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embedded in S.27 of Evidence Act is the doctrine of
confirmation by subsequent events. The doctrine is founded
on the principle that if any fact is discovered in a search
made on the strength of any information obtained from a
prisoner, such a discovery is a guarantee that the
information supplied by the prisoner is true. The
information might be confeésional or non inculpatory in
nature, but if it results in discovery of a fact it becomes a
reliable information. Hence the legislature permitted such
information to be used as evidence by restricting the
admissible portion to the minimum. It is how well settled
that recovery of an ot_)ject is not discovery of a fact as
envisaged in the Section.” The same principle has been
reiterated in State (N.C.T. Of Delhi) v. Navjot Sandhu
(Parliament attack case) reported in 2005 Crl.L.J. 3950 wherein
the Hon'ble Supreme Court pointed out thus “the crux of the
ratio in Kotayya's case was explained by this court in State
of Maharashtra v. Damu. Thomas J. observed that “the decision
of the Privy Council in Pulukuri Kotayya v. Emperor is the
most quoted authority for supporting the interpretation that

/ the.!fact discovered” envisaged in the section embraces the
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distinctly to that effect.” In Mohmed Inayatullah v. The
State of Maharashtra (1976) 1 SCC 828), Sarkaria J. while
clarifying that the expression “fact diséovered" in Section
27 is not restricted to a physical or: material fact which can
be perceived by the senses and that it does include a mental
fact, explained the meaning by giving the gist of what was
laid down in Pulukuri Kotayya's case. The learned Judge,
speaking for the Bench observed thus (Para 12 of AIR 1976 SC
483: “Now it is fairly settled that the expression “fact
discovered” includes not only.the physical object produced,
but also the place from which it is Iproduced and the
knowledge of the accused as to this (see éulukuri Kotayya v.
Emperor; Udai Bhan v. State of Uttar Pradesh)”. So also in
Udai Bhan v. State of Uttar Pradesh (AIR' 1962 SC 1116).
Raghubar Dayal J. after referring to Kotayyé's case stated
the legal position as follows: “A discovery of a fact
includes the object found, the place from which it is
produced and the knowledge of the accused as to its
existence””.

143.. The pointing out memos though they proceed from the
information supplied under the disclosure memos tend to prove the

conduct of the accused subsequent to their arrest‘iﬁ}?@lation to

-
B

the offence alleged against them so as to make it ‘admissible under
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Section 8 of the Indian Evidence Act which abundantly clarifies
that any fact which shows or constitutes a motive or ﬁreparation
for any féct in issue or relevant fact is relevant including the
conduct previous or subsequent which also includes statements when
they accompany and explain acts of any person an offence against
whom is the subject of any proceeding, if such conduct influences
or is influenced by any fact in issue or relevant fact.

144.. The Hon'ble Supreme Court o‘f India in Prakash Chand
v. State (AIR 1979 Supreme Courf 400) had the occasioﬁ to hold
“There is a clear distinction between the conduct of a person
against whom an offence is alleged, which is admissible under
Section 8 of the Evidence Act, if such conduct is influenced
by any fact in issue or relevant fact and the statement made
to a Police Officer in the course of an investigation which
is hit by Section 162 Criminal Procedure Code. What is
excluded by Section 162 Criminal Procedure Code is the
statement made to a Police Officer in the course of
investigation and ﬁot the evidence relating fo the conduct of
an accused person (not amounting to a statement) when
confronted or questioned by a Police Officer during the

course of an investigation. For example, the ev1dence of the
L T e R -"'!:-’
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commission of the offence were found hidden; would be
admissible as conduct,_under Section 8 of the Evidence Act,
irrespective of whether any statement by the accused
contemporaneously with or antecedent to such conduct falls
within the purview of Section 27 of the Evidence Act.”

145:. The deposition of PW58 regarding his narration as to
what transpired in relation to the facts mentioned in the pointing
out memos is significant in this regard, be it the result of
questioning by the Investigating Officer or be it the result of
the inner urge of the_accused influencing his conduct or be it a
conduct influenced by the fact in issué, the truth has come out
and Al had shown the relevant places where himself and the co-
accused assembled prior to the act and subsequent thereto as also
the other places such as the house wherefrom Al procured gelatin
sticks, the room where he manufactured bombs and the shop
wherefrom he purchased the plastic pots.

146.. For proving the correctness of the version of PW58 as
to the subsequent conduct of Al in shqwing the plastic shop at
Kannur and the house of PW24 at Vilangu, Kizhakkambalam, there is
the statement of relevant witnesses. The version of PW23 would
show that on 3.3.2010 NIA Officers aﬁd Al had come to his shop by
name Cannanore Plastic House on M.A. Road dealing in plastic items

fom

lﬂsir he\€ ld also identify Al in court as the person taken to his
:*i" w“ g
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his shop, that is not material as often times for various reasons
such identification may not be possible. However the witness
“identified Al ahd remembered himself as having come along with NIA
officials to his shop on 3.3.2010.

147.. There is also the further version of PW49, son of
PW24 Kakkadan Varghese who in court claimed to know Al whom he
also identified and pointed out in counmt and stated that he was
brought to his home by NIA Officers for a search on 6.3.2010 when
his father was not available there. Ext.P22 is the said search
list in.ﬁhich he is also a witness.

A8 There is the independent evidence in the nature of
primary evidence as the deposition of PWs 24, 25 and 26. PW24
native of Kizhakkambalam running metal crusher claimed to know one
Ismail whose mother's house is near his house and stated that
Isma.il had gone to jail while at Kannir in connection with the
case of attempt on the life of Chief Minister E.K. Nayanar and
also claimed to know Ibrahim who is stated to be the “mama” of
Ismail. He further deposed that he had taken the father of Ismail
to the Kannur jail for the purpose of showing him his son Ismail

and after three months when Ismail was released from jail he came

and met him and expressed his gratitude. He also stated that Al

whom he identified in court had come ,to his house along with

.alleglng that Ismail wanted some gelatln stlcks for: the
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no stock of gelatin sticks disclosed that fact to them, but he
agreed to introduce Joy @ Peter who is his crusher supervisor and
accordingly took them to the crusher unit and introduced them to
Joy and instructed Joy to provide Ismail with:some gelatin sticks
and Joy agreed to obtain it from Arackapadiyil Mathai and provide
the same. The further version of PW24 that subsequently Joy had
told him that he had thus obtained gelatin sticks from the house
of Arackapadiyil Mathai and supplied it to Ismail.

149.. The said Joy @ Peter himself éxamined as PW25 who
admitted to have worked as Supervisor for about 8 to 10 years,
that is from 1992 to 2003 at the crushe? unit of PW24 who is his
neighbour stated that he knew Ismail'who was introduced to him by
PwW24 Varghese in the year 2002. One day in the morning when he
was in the crusher unit PW24 along with two.persons came there.
One of them was Ismail who was introduced to him. PW24 instructed
.him to obtain and furnish some gelatin sticks to Ismail for the
purpose of blasting rocks. Immediately he rushed to the house of
his friend Mathai in his bike. Mathai who had quarry had
sufficient stock of gelatin sticks. - Mathai had supplied him six
or seven gelatin sticks on payment of price. By the time he
returned to the crusher PW24 and the said two persons were not
there. On his way to the house of PW24 he met Ismail and his

"csmpanion near the school at Vilangu and he entrusted the stock of

4’ T

a ela:tln stlcks to Ismail and also informed that f‘%& PW}4

£.7 .
' PW26  the said Mathai @ Arackapqﬁlylifwﬁaghal has

-‘\\\ B e
: X

0 \I' 2
wT. <




102
stated that during the period 2000-83 he had conducted quarry but
without license in view of the difficulty in getting a license in
those days. He was also prosecuted in that regard but acquitted.
He stated that he knew Joy (PW25) who also had conducted quarry in
those days. He further disclosed that one day Joy who was
Supervisor at the crusher of Kakkadan yarghese had come to his
house and requested for five or six gelatin sticks for the purpose
of blasting rock in a well and since he had sufficient stock he

supplied five or six to him and received the price for that.

151.. Then coming to the complicity of A4 Shafas, it
is the further claim of PW58 that he obtained police custody of
A4 Shafas for four days from 9.3.2010. When PW58 questioned him
in the presence of witnesses he is alleged to have stated that
(1) “I can show and point out the Markas Masjid, Kozhikode near
Calicut Tower if taken to that place where on 3/3/2006 I along
with Naseer, K.P. Yusuf, Faiz, Yusuf Chettipady, Shammmi Firoz and
Ashar assembled with two bombs and directions given by Naseer to
us for placement of the said bombs and for intimating the
authorities and media that the placement of the bombs is in
retaliation to the 2™ Marad matter.” (2) “I can show and point
out the place where myself and Yusuf Chettipadi went along with
bomb and 1later Naseer placed the bomé on 3/3/2006 near KSRTC
Stand, Kozhikode if taken to that'place" (3) “I can show and
point out the coin box booth near KSRTC Stand, Kozhikode -if taken

to that place from where on 3/3/2006, I - had “rang  up
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‘Collectorate', Kozhikode at about 12.30 Hrs as per the directions
of Naseer intimating planting of a bomb at KSRTC Bus Stand at
Kozhikode.” and (4) “I can show and point out the Pattalam Mosque
if taken to that place where myself, Naseer and Yusuf Chettipadi
went after completion of the work relating to placement of bomb
and intimation over phone to Kozhikode Collectorate.” Immediately
PW58 prepared Ext.P23 disclosure memo in that regard in English
and obtained signatures of A4 and witnesses and then explained it
in Malayalam to them all.

152..: - The.same -day, it ds assernted by PW58 that A4 led
himself and team to the Markas ‘Masjid near Calicut Tower at
Kozhikode and then pointed out the place near the staircase of the
Masjid being the place where the accused persons assembled in the
morning on 3.3.2006 with the bombs. Then A4 took the team to the
Kozhikode KSRTC Bus Stand and pointed out the place where Al
planted the bomb after receiving it from him on 3.3.2006. Then A4
led the team to a way near Mavoor Road and pointed out the place
where the coin box was placed wherefrom ke telephoned to Kozhikode
Colelctorate on 3.3.2006 and also stated that in view of
renovation of the building it is impossible to point out the coin
box booth.

153.. Curiously enough PW1l presently conducting tea stall
at Mavoor Road junction has pointed out that previously from 2003

oQE%Ewads he was conducting STD Booth and toy shop “Sky Boy” at the

;§f bottom of the front staircase of Seema Tower which he stopped in
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2009 in view of the dullness and fall in business. His deposition
would further show that he had coin box phone with No.3942906 of
Reliance Company. Ext.P30(a) in Ext.P30 call details proved by
PW1 who furnished the same to the investigating agency is
sufficient enough to establish that on 3.3.2006 at 12.30 hours
there was a call made from the said coi? box telephone to 2371400
which is the telephone number of Kozhikode Collectorate which
lasted for 37 seconds thus clinching the conduct of A4 in that
regard. This is in fact the call made by A4 to the Kozhikode
Collectorate before the blasts informing the planting of the
bombs. Thereafter A4 took the team to Pattalam Mosque near
Mananchira ground and pointed out the same stating that it is the
Pattalam Mosque where himself, Naseer and Yusuf Chettipady
reassembled after completing the assigned task. For reasons
already stated PW58 did not choose to prepare mahazar on these
spots and prepared Ext.P24 only at the Kozhikode Camp Office.
Himself and witnesses also signed Ext.P24 which was prepared in

English and then explained it to the accused and witnesses in

Malayalam. He then produced A4 back in this court and he was
remanded.

154.. The aforesaid disclosure memos of Al and A4 contain
the revelations in the nature of confdssional statements. The

statements have been made by them while in police custody allowed
by court. The law is clear on the aspect of confessions. As in

“ thé case of Al the informations and revelations supplied or made
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by A4 which also not provable under Section 27 of the 1Indian
Evidence Act as no new fact be it physical or psychological can be
proved to have been discovered which was still then lying covered
and unknown. Nevertheless the conduct of A4 pointing out the
aforesaid places are admissible under Section 8 of the Indian
Evidence Act as in the case of Al and have also been sufficiently
proved.

155.. Though generally in criminat prosecutions motives are
irrelevant in so far as a good motive will not Iegalize a criminal
act or a bad motive will not criminalize a good or lawful conduct
or act, there are occasions wheﬁ motive may be relevant and proof

of the same may afford sufficient corroboration essential in a

court of law. That is why Section 8 of the Indian Evidence Act
renders relevant motive, preparation and conduct. In Suresh
Chandra Babri v. State of Bihar reported in AIR 1994 Supreme
Court 2420 the Hon'ble Supreme Court ‘pointed out thus, “para
21... At the very outset we may mention that sometimes motive
plays an important role and becomes a compelling force to
commit a crime and therefore motive behind the crime is a
relevant factor for which evidence may be adduced. A motive

is something which prompts a person to form an opinion or

intention to do certain illegal act or even a legal act but
i :

~.with illegal means with a view to achieve that intention. In
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commission of the crime it affords added support to the
finding of the court that the accused was guilty for the
offence charged with. But it has to be remembered that the
absence of proof of motive does not render the evidence
bearing on the guilt of the accused nonetheless untrustworthy
or unreliable because most often it is only the perpetrator
of fhe crime alone who knows as to what circumstances
prompted him to a certain course of action leading to the
commission of the crime. In the present case before us the
prosecution has adduced evidence that the appellant Suresh
Bahri had a strong motive to eliminate his wife and two
children from his way which evidenceg has been accepted by
both the courts below. We shall, therefore, have a look to
the said evidence to see whether the two courts are justified
or not in taking the view that the appellant Suresh Bahri had
a strong motive to hatch a conspiracy with the assistance of
the other two appellants, namely, Raj Pal Sharma and
Gurbachan Sing to commit the murder of his wife and the twe
children.”

i

156 .: The very prosecution case is that it is by way of

retaliation and as a mode of protest to the alleged ~ partisan

‘attitude of the State and the Judiciary in the matter of denial of

bail to several  Muslim accused persons in the Marad rioting case




that the acﬁused'persons herein conspirgd together and committed
the offences. _ ' . |

157, :PW4§ who retired as S.P, Kozhikode Crime Branch has
testified that it is himself who-conddcted.investigation of the 2™
Marad case registered as Crime No.82/03 of Bepur Police Station
- and submitted charge—sheet therein.. He pointed out that out of
the 142 accused persons included in the _chérge—sheet who are
residents of Marad and Sﬁburbs, excepfing'one'to be singled out
all the others are persons-ﬁho belonged‘to Muslim community. - He
also stated that in the charge-sheet filed on 31.7.2003. The case
was disposed of in December 2008. He had arrested 136 accused
persons  in the‘pourse:of'investigatipn.and all of:them were in
: judicial cusfody_for about 4-4% years. Finally it was consequent
on Ext.P53 order of the Hon'ble High_Courf dated 19.12.2007 that
some of the accused persohs were ordered'to.be released on baill
with effect on or after 1.1.2008. PW58 has also produced the same
order marked as Exts.P95 and P96. PWl.hgs reproduced the words of
Al in this regard. PW1 had also stated this aspect t0'Pw4 in his
telephone call as per instfuctions from. Al. Any further.
corroboration neceésary to-strengthen the stateﬁent of PW1 is thus
‘seen sufficiently.established. Any further search in that regard
iS'not.necessary. |

. f1158" If is alsd seen that Al is an accuséd in SC 4/10(NIA)
=56ija1amassery bus burning case, SC 1/10 (NIA) of Edakkad case @

; Kaghhirlrecfuitment case and that A4 is also a co-accused in SC
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1716 (NIA) pending in this court as per Exts.P93 and P94 documents

produced by prosecution.

159.. It was strenuously argued by Sri K. Ramakumar, Senior
counsel appearing for Al and A4 that prosecution has Suppressed
Section 161 Cri.P.C statement of A7 (ow) recorded at the time of
his arrest and the same has prejudicially affected the defence in
the matter of shaping the defence and its conduct. In order to
substantiate his argument the counsel also reliéd_on the decision
in Murali v. State of Kerala reported in 2003(3) KLT 226, the
relevant portion of which reads as extracted from the decision
reported in 1974 Crl.LJ 1373 that “The prosecution is bound to
produce the entire statements obtained from the witnesses
under Section 161 Crl.P.C. whether the statement is in favour
of the accused or in favour of the prosecution because the
role of the police is to bring the real truth before the
court. Non furnishing of some of the statements or some part
of the ' statements of the same witnesses will vitiate the
trial and the accused will be denied of a fair trial. Denial
of fair trial wound hecessarily prejudice the accused to have
a proper defence.” True PW1 has admitted in the course of his

cross examination that at or after the time of his arrest he was

questioned by officers of NIA and he had given statement. PW58

-has stated that the statement thus recorded is the accused
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regards a person whether he be accused, suspect or witness
acquainted with the facts and ﬁircumstance of a case, his
statement can be recorded only under Section 161 Crl.P.C. May be
it is after the recording of that statement that A7 filed in this
court Ext.Pl application dated 20.3.2010 after which he was given
to police custody for further interrogation and thereafter on
being produced back in court sent back to judicial custody and
thereafter Ext.P2 statement was got rgcorded under Section 164
Crl.P.C. That being the position any statement previously made by
A7 at a time when he was a person accused of an-offence and not a
witness at all though such person is by subsequent events turned
out to be an approver in this case, the defence cannot claim'to
\obtain copy of such statement and set-up a case of prejudice for
non supply. Ext.P2 statement was supplied to the accused and he
was also cross examined with reference to thaf. The defence
argument that there has been prejudice chused due to non supply of
Section 161 Crl.P.C statement cannot be accepted. The principle
highlighted in the decision produced is in a different context and
has no application in the facts of this case where a co-accused is
examined as accomplice in respect of whom Statement recorded under
Section 164 Crl.P.C. alone governs the matter beyond which in the
province of investigation . the accused has no role to intrude.

-160.. It was then argued by the learned counsel that marking

.-__. ‘
of "Ext.P2 statement as such is illegal. 1In that regard he placed .

the decision  reported in 2005 (4) KLT Short Note 74 Case
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No.103, the relevant portion of which reads as under, “The word
“statement” is used in S.164 of the Crl.P.C in a wider sense.
A statement made under S$.164 Crl.P.C is not inadmissible in
evidence. It can be used either to corroborate or contradict
the statement made in the court by a person who gave
statement before the Magistrate in the manner provided in
Sections 145 and 157 of the Evidence Act. Admission of such
statements in evidence are governed and controlled by the
provisions of Indian Evidence Act. It can be used for the
purpose of cross examining him and to discredit the evidence
of the maker of the same, but the same cannot be used as a
substantive piece of evidence. The wholescale marking of a
statement of a witness recorded by the Magistrate in evidence
is also not legal.”

161 . It is seen that Ext.P2 statement as such was got
marked during chief examination of PW1 withoﬁt any objection from
the defence. More details of Ext.P2 statement are glso stated by
PW36 the learned Magistrate who recorded;it. The full text of the
decision cited is not plaﬁed. The context in which the principle
has been rendered is not clear from the short note relied and
produced. It appears that the same has been rendered in the

fgbnfext of criticizing the defence in the matter of getting the

eh{ife\pnevious statement of a witness recorded under Section 164

13

foiTP.Cf was taken into evidence by marking the same instead of
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marking only the particular portion which ought to have been read
out and brought to the notice of the witness for the purpose of
contradicting such witness in reference to the said portion of
his previous statement.

162.. It was also arqued by the said learned defence lawyer
that the evidence if at all available in the deposition of PWs 24
to 26 is that Al obtained gelatin sticks from them in the year
2002 and not anywhere near or previous }o the date of occurrence
which is in 2006. PW58 would claiﬁ at one place during his cross
examination that Al who had obtained gelatin sticks with the help
of Ismail (CW60) in the year 2002 preserved it by burying it on
the ground at seacoast at Kannur and he used it for the
manufacture of the bomb which was planted at the bus stands in
2006. Though it was argued by learned defence lawyers that
gelatin sticks if buried in seacoast woyld get soon dissolved and
be rendered useless, that argument cannot as such be appreciated
and accepted since there are devices to preserve the same by
proper covering and sealing. Even taking the view that the
deposition of PWs.24 to 26 would if at all proved the supply of
gelatin sticks in the year 2002, such evidence is sufficient to
find that Al had access to gelatin sticks and it was also
available to him at his choice. In the nature of the offences
alleged and the evidence available including the statement pf the
 accqmpiice_A1‘s accessibility to gelatin sticks would_suff;cientfy

grendéﬁﬂthe.necessary corroboration required.

4
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163.. Then coming to the involvement of A3 the
narration of the steps in investigation by PW54 and PW58 in
sequence would sufficiently show that it was from A3 Halim that
the investigating agency for the first time could elicit the
necessary clue regarding the invoivement of the accused including
Al. It is in evidence that before the NIA taking up investigation
of the case it was PW54 Dy.SP and CID Kozhikode Crime Branch who
conducted investigation from 13.6.2006  to 17.12.2089.
Investigation was on the strength of Ext.P69 order of DGP and
Ext.P70 order of ADGP (Crimes). Crime Nos.80/06 of Kasaba Police
Station and 81/06 of Nadakkavu Police Station were re-numbered as
CBCID Crime Nos. 183/06 and 184/06. It is asserted by PW54 that
he arrested A3 Halim on 27.2.2009 at 9 a.m. at the Ernakulam
Police Club. The arrest was in view of the fact that when PW32
was questioning A3 Halim in connection with the Kalamassery bus
burning case A3 stated something about the present case whereupon
PwW32 conveyed the message to PW54, as a consequence of which PwW54
reached the Ernakulam Police Club on 21.7.2009 and questioned A3.
On the satisfaction that A3 was reall; involved in the present
case he was kept under surveillénce and lawfully arrested on
22.7.2009. Exts.P71 and P72 are the arrest memo and inspection

memo. Thereafter he produced A3 before the Judicial First Class

.:Naglstrate III, Kozhikode and got him remanded to custody. Then

he obtalned police custody of A3 from 27.7.2009 and questioned

*infl Nhereupon A3 agreed to show him room No.4 in the first floor
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of the building by name KL Arcade where A2 Ashar was residing on
rent where the bomb for explosion was manufactured and the
conspiracy was entertained. As led by A3 PW54 and witnesses
reached the said room. The room which as seen locked was got
opened by PWS;_building owner and he prepared Ext.P27 mahazar on
the spot which contains the signatures of himself and witnesses.

164.. PW54 also conducfed search ofi the house of A3.

165. . Subsequently PW54 obtained in his cusfody A3 Halim
from Judicial First Class Magistrate IV, Kozhikdoe for the period
from 24.8.2009 to 29.8.2009. When he questioned A3 further, A3
is alleged to have stated to him that before.the blasts at the
Kozhikode bus étands myself and Naseer had prepared and test fired
pipe bombs two times at the Kannur'Maithanapilly coast. If I am
taken to there I will show that place. On that information as led
by A3 the team feached Kannur Maithanapilly coast. It is claimed
that A3 then showed a place by putting mark with his leg stating
that the bomb was manufactured and fired at the same place. 1In
this regard PW54 prepared Ext.P64 mahazar dated 25.8.2009 signed
by himself and witnesses. |

166.. The further version of PW54 is that A3 then stated to
him that after himself and Naseer had test fired at Kannur
Maithanapilly coast “one day Abustad had conducted Théreequath
classes _at the house of Ashar at KolaJallur I also participated
in.theﬁCléés. After the class wés over at about 10 p.m in' the

nightgihfe oom on the up-stair of the house of Ashar I :have
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displayed to some persons who attended-the Thareequath class the
method of manufacturing bomb. Naseer had brought the gelatin
sticks, detonator etc. required for madufacturing bomb. If I am
taken to there I can show the house and room where I taught the
method of manufacturing bomb.” On the basis of that information
as led by A3 PW54 and witnesses reached the residential house of
A2 Ashar at Kolavallur. At about 3 p.m. on 28.5.2009 A3 showed
that room to PW54 whereupon he prepared Ext.P64 mahazar also
extracting the confessional portion of.the statement of A3.

167.. It is significant to note that though there is some
evidence available as the statement of Pth that he had seen Al in
the company of A2 Mohammed Ashar.and A8 Yoosaf who had for some
time worked as'Usthad/teachers at Darusalam Madrassa, Kannur and
both of them also resided in room No.4 in the first floor of K.L.
Arcade owned by PW21 who also pointed out that he had once seen Al
Naseer in the company of A2 and A8 near the building and
subsequently in the course of investigation Nazeer was taken to
himself and got identified, that would, in fact probabilise the
prosecution case that Al had access to the said room which he may
have made use of for the purpose of manufacturing bomb as claimed

by the prosecution. But so far as A3 is concerned there is no

witness who has sworn to have seen A3 in the company of A2, A8 or

_A1¢»TNg;hing incriminating was also recovered from the room and no

e ]

x‘facf¥;di§tpvered pursuant to any information supplied by A3

5

relaﬁingiiﬁ the room. Admittedly PW1 had not seen A3 on 3.3.2006

;
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at the Markas Mosque or Pattalam Mosque. PW1l has not in any way
implicated A3. The further information alleged to have supplied
by A3 that himself and Naseer manufactured and twice test fired
pipe bomb at the seacoast at Maithanappilly is also not proved by
recovering any material object in that regard or by discovering
any fact thereto. The further informati?n of A3 that at the house
of A2 Mohammed Ashar Abustad had taken Thareequath class which he
also attended and thereafter on the instructions of Al he
exhibited the method of manufacture of bomb to some persons who
attended the class for which the necesséry gelatin sticks |
detonators etc. were brought by Al is also not proved by discovery |
of any fact including recovery of any article.

168. . When access by Al to the residential room of A2_and
A8 at Kannur is proved in the absence of any further concrete
evidence, merely based on the conduct of A3 in pointing out that
room, company of A3 with Al and conspiracy or concertedness in
action involving them cannot be presumed. Prosecution could not
lay the foundation necessary to erect the edifice of its case
against A3 as brought out by his revelations and conduct. It is
always permissible to presume existence of any fact or the
happening of any event having regard to the common course of
natural events and human conduct. Logiéal deductions can also be
made by. court based on proved facts and circumstances. But such
deductions if stretched beyond a certain limit- would only be

nothing less than mere conjectures and surmises. In any view,
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such deductions cannot be allowed to rest on mere deductions. Thus
as far as A3 is concerned there is no igta of evidence to connect
him with the conspiracy alleged or planting of bombs.

169. . Coming to A9, learned counsel for A9 argued thét
there .is no sufficient evidence which tends to establish the
involvement of A9 also by proving his identity to the incident of
criminal conspiracy or planting of bombs at the two bus stations
except perhaps the trained version of PWl co-accused as an
accomplice. Prosecution has no case that police custody of A9 was
obtained by the Investigating Officer or' he was questioned or that
he had revealed any information or exhibited any particular mode
of conduct relevant to connect him. The involvement of PW1l in
this case is minute. He had simply in response to the telephone
call from Al on 2.3.2006 requested A9 to call Al. PW1 did not
choose to collect the phone numbers which Al instructed him to
collect. On 3.3.2006 when Al again called him over phone and
wanted to be supplied with the required telephone numbers he
replied that those were readily availabl; in book stalls. At that
time PWl had gone to the comp&ter class at Logic Software
Solutions. However in response to the direction of Al, PWl went
to Markas Mosque where he met the six persons including Al and A9.

There were two large polythene covers which Al disclosed to be

"Tfﬁomhs manufactured by him at Kannur and brought by h1m 1ntended to

be pbanted at the Kozhikode Mofusil Bus Stand anﬁ'KSRTC‘Bus Stand

e_., ;

< as a 'mark of protest to denial of ba;l to tpg_'Musllm ‘accused
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persons in the Marad rioting case whereupon Al divided the team
into two, one comprising Al Naseer, A4 Shafas and A9 Abubacker
Yusuf and the other comprising A6 Fayiz, A2 Mohammed Ashar and A8
P.P. Yoosaf. PW1l was simply given the task of making telephone
call to Calicut Times and inform the fact of planting of bomb and
the two teams departed carrying the poly{hene covers.

170.. It is the further case of PW1l that after he had made
the telephone call to Calicut Times he had gone to the Pattalam
Mosque as per previous instruction from Al wheré he met Al. Since
he wanted to attend his Spoken English class he took leave and
departed. When he reached the class he heard the news of twin
blast. It is significant to note that PW1l has no case that after
departing of the team with the polytheqe bags and the blasts he
had seen A9 so as to conclude that A9 continued to be a member of
the team till the planting of bomb at the Mofusil bus stand.
There is only the disclosure statement alleged to have been made
by Al and A4 stating that after planting the bombs they all
including A9 reassembled at Pattalam Mosque and pinpointed the
Pattalam Mosque. The said statement of Al and A4 whilst in police
custody is confessional in nature and is irrelevant and
inadmissible and is also not provable, for the reason that the
ingredients of Section 27 of the Evidence Act which works out to
be an exceptlon is not attracted. The conduct of pinpointing the

“- -~
- v!“r

itttgm“JMosque though tends to incriminate them would not

Thus the proved fact as against
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A9 is only that in response to the request of Al PWl contacted A9
to call Al on or after 2.3.2006 and subs;quently in the morning on
3.3.2006 when Al wanted the preseﬁce of PWl in the Markas Mosque
PWl reached there, he alsb saw A9 in the company of Al, A4 and
others. There is no evidence to the effect that A9 had uttered
any word so as to reveal that he is a member of the conspiracy.

There is no case for the prosecution that A9 has done any act or

omission necessary to constitute the offences alleged. There

' is no evidence to find that he has in any way shared the intention

" of Al or the common intention of others present at the Markas

Mosque at that time and in the agreement which is alleged to
constitute the offence of criminal conspiracy. . Mere presence of
A9 at the said place and time though cannot be disputed to be
false is not sufficient in the facts of the case to connect him
with the complicity of the offences. His role if at all is only
minuter than the minuscule role of PW1l himself. His complicity is
a suspicion rather than truth backed by proof. In view of the
gravity of the offences alleged and the absence of any
incriminating material against A9 except perhaps the reference of
A9 in the deposition of PWl left without any corroborative
material, judicial wisdom, conscience and experience compel me to

confer on him the benefit of reasonable doubt.
ez,

o 3471 The deposition of DW1 Sunil Jacob, A551stant

COmm15910ner of Police, Ernakulam to the effect that in ‘a“media

ey i

Onférehce held in his office on 21.7.2009 in connectlon w1th the
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Ernakulam Collectorate Blast case and the present case, A3 Halim
was shown to media persons, the deposition of DW2 who produced the
CD in Crime No.175/06 of Kannur City Police Station and documents
Exts.D22 and D23 marked through him and the further deposition of
DW3 and Ext.D24 are insufficient to find that A3 was in illegal
custody of police before his arrest was recorded for the purpose
of the present case or for any other purpose so as to shaken or
weaken the prosecution case available against Al and A4. Defence
exhibits are also not sufficient in that regard. 1In fact learned
defence lawyers have not advanced any argumen%s based on DWs 1 to
3 or Exts.D1 to D23. I further conclude that the deposition of
PW1 and the aforesaid independent Ievidence as also subsequent
conduct of Al and A4 in relation to‘ the facts in issue and
relevant facts have afforded suffiéiént evidence against Al and A4
for the offences alleged.

172.. It is further seen that before filing the final report
the National Investigation Agency has also obtained sanction for
prosecution ‘as provided in Section 45(i) c¢f the Unlawful
Activities (Prevention) Act and Section 7. of the Explosive
Substances Act. PW52  Under Secretar% to Government of India,
Ministry of Home Affairs has stated that he has signed Ext.P65
sanction order in the name of President of India and himself is

also competent to sign like that as per authentlcatlon'(Order and

o= ,.!

9ther ‘Jnstruments) Rules, 1958. It 3% after Ehe competent :
_-L_ » A - ' ¥ 4 L e ;
dhthaggby ha f& examined materials placed before = it' .such ,as
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investigation report of NIA, review caommittee report and other
materials seized by NIA as also statement of witnesses that the
sanction order was 1issued. He has also ruled out exertion of
political pressure or non application of mind suggested by the
defence.

173.. How high soever may be the fairness that is required in
a criminal trial, when an accused persoh is being tendéred
conditional pardon in the course of investigation, be it under
Section 306 or 307 Crl.P.C., the tender‘itself is with a view to
obtaining the evidence of such person so that it can be used
against the other accused persons. The Section itself postulates
the existence of an inducement or promise. At a later stage when
he is examined as witness in trial there is further legal
necessity for him to étick on to his previous statement in
compliance of the terms of the conditional pardon tendered so as
to entitle him to an acquittal. In Shammi'Firoz v. NIA (decision

above referred) it was further_ ol R A SR pardon. The
condition is that he will make a full and true disclosure of
the entire circumstances within his knowledge concerning the
offence and concerning every other person involved in the

commission of the offence. The conditional pardon so

__tendered is thus a contract between the accomplice and the

= o
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the State is the agreement _to make a full and true
disclosure. ..... Once pardon is granted to an accused he
ceases to be an accused person.and becomes a witness for the
prosecution.”  ..... “The said provision further mandates
that the approver shall be examinediin the subsequent trial
also. An approver will be exempted from the trial in the
main case for the offences in respect of which pardon was
granted and will be exonerated from punishment in that case
only if he complies with the conditions of pardon during the
trial of his erstwhile co-accused. If he, however, resiles
from the conditions under which pardon was tendered, then as
provided under S. 308 Crl.P.C. he is liable to be tried in
#

the main case, though not jointly with the erstwhile co-

accused.” I also find that PW1 has complied with the terms of
conditional pardon tendered to him. His own deposition as well as
the proved facts and circumstances in this case would afford
sufficient guarantee that what he has stated as PW1 is truth
nothing but the whole truth within his knowledge which he was
bound to disclose in terms of Section 306(1) and the oath

administered to him as PW1l in this count, thus atfording double

guarantee of truth to his deposition. It has got the glow of
' ‘truth,glltterlng behind the twin blasts. n;gﬁﬁ%f; :

'1?4ﬁ: It is significant to note that it 15 ﬁn«a.Frlday at

| the tlme flxed for Juma prayer in Mosques that was*selected by1
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accused persons for the bombs To blast in both the bus stations
with the clear knowledge that all believers will be at the Mosques
and premises participating in the Juma as a precaution to see that
the believers are not hurt and leaving the rest to the rules of
chance.

175.. Available evidence would further show that it was_Al
who placed bomb at the KSRTC Bus Stand and it was at the instance
and instruction of Al another bomb was placed at the Mofusil Bus
Stand, both of which exploded at short interval at noon on
3.3.2006. They are not crackers as claimed by learned Senior
Counsel for Al and A4. The available eLidence would further show
that on getting the information as-to the planting of bombs there
was hue and cry at both_the bus stands and search for bombs but
both the bombs exploded béfore being dealt by police. The sound
was huge. There was pit formed on the ground. There was heavy
rising of smoke and dust. Two persons namely PW37 Policeman and
PW13 porter got injured. Ext.P36 is the wound certificate of PW37
prepared by PW33 Doctor at 1.20 p.m op 3.3.2006 mentioning the
injuries sustained and the alleged cause of the injuries being
bomb explosion at the New Bus Stand at 1.10 p.m the same day.
Ext.P37 is the wound certificate proved through PW33 as prepared
0n?the same day mentioning the injury sustained by PW13 porter as

' é'}éguft of the explosion in the Mofusil Bus Stand at 1.05 p.m the
ﬁafgﬁﬁé dafi WinQOw.glass panes of Sagar Hotel cracked and fell down

6ﬁﬁihalimpact or forcible thrashing of shreds.. People in-the bus

]
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stand were evacuated and buses removed, terror as intended by Al

was indeed struck precisely with the motive of promoting enmity

between different groups on grounds of cast or commuhity,
disharmony or feelings of enmity, hatred or illwill as embodied in
Settion 153(A) and to excite disaffection towards Government

established by law in India as envisaged in Section 124(A) IPC.
i

The plahting of bomb and its explosion would also constitute

terrorist act as defined in Section 15 of the Unlawful Activities
(Prevention) Act 1967 as 1t stood as on 3.3. 2006 thus attractlng
the offence punishable under Sectlon 16(1) of that Act. The
entire act has been the result of a crlmlnal conspiracy proved to
have been among accuséd persbns including Al and A4 but not broved
against A3 and A9 thus éttracting thé offence under Section 18 of
UAP Act and Section 120(B) IPC. Since Al and A4 have been found
to be in wunauthorised possession of bomb capable of- mass
destruction the offence under Section 23 of the same Act is also
attracted. The proved acts also constitute the offence under
Sections 3 to 5 of the Explosive Substances Act 1908,
Conéequently I find Al and A4 guilty of all the offéncés'alleged

namely 120(B) IPC, 124(A),153(A),324 r/w Section 34 IPC, Sections

- 16(i), 18 and 23 of the Unlawful Activities (Prevention) Act 1967

and Sections 3 to 5 of the Explosive Substances Act and I convict

them thereunder I also acqu1t A3 and A9 of all the said

offgﬁfﬂs* adﬁu1ttal of A3 on the ground of want of evidence and A9

by conferrlng the benefit of doubt. I also record_that Pw? ¢/f
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complied with the terms of conditional pardon tendered to him by
this court and he is exempted from trial. His bail bond stands
cancelled. ‘
Dictated to the Confidential Asst. transcribed and

typewritten by her, corrected and pronounced by me in open court,
this the 11* day of August, 2011.

S. Vijayakumar,
JUDGE.

i76:. Point No.8: - After convicting Al and A4 as

aforementioned and giving them sufficient time for reflection they
have been personally heard on the question of sentence. Al stated
that he has got his wife and three children residing at Kannur
being looked after by his family members and wanted him to be sent
to Central Prison, Kannur so that it will be convenient for them
to wvisit him. He also requested for the convenience of
maintaining his beafd and cap which have got religious
significance as also to conduct prayers. A4 stated that he has
got his wife and two small children with‘no one else to look after
them and he may also be sent to Kannur Central Prisbn so that they
may come and meet him. He pressed for maximum leniency. He also
requested for the convenience of maintaining his beard which is
mark of religious practice.

_hg:117?.. Both sides have also been heard on the question.

Léarned Spec1al Prosecutor pointed out that the crime commltted by

\\*; the conv1cts is terrorist act which is not against any 1nd1v1duals

\ «C i
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but is intended against the society at large. This cannot be
curbed'by ordinary law of the land and it tréverses beyond the
concept of rule of law and would arouse in people fear and
insecurity and hence no leniency need be shown to the convicts.
Learned defence lawyer pointed out that the act was only intended
to be a protest against the non grantingiof bail to Muslim accused

persons in the II™ Marad case even according to the prosecution

" and the same does not have any more seriousness.

178.. The available evidence has sufficiently established
that Al is the master-brain behind the twin blast. He is a
religious fanatic who is intolerant to other religions and aiming
at harming the secular fabric of our Constitution. It is by way
of striking terror in the people and to create communal disharmony
and incite violence by injuring innocent people at busy places
such as bus stations that Al painstakingly manufactured bombs,
brought it to Kozhikode and with the help of a team recruited by
him conspired to. plant the bombs at the bus stands with the
definite intention of threatening the unity and integrity of India
aﬁd sovereignty of State. A4 who is his companion joined hands
with him in planting the bomb at the KSRTC Bus Stand and in
imparting advance information over telephone to Collectorate.
Both of them deserve such punishment ég would be appropriate to

‘them as to help them to realize the grave nature of their acts and

« its consequences as also to make it a warning to similar minded

§§§h§0ns if any behind them who are lured by their 'heroism'.
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179.. In that view of the matter the offence of criminal
conspiracy under Section 18 of the UAF ‘\ct for commission of the
offence of terrorist act which has also been committed by them

both Al and A4 deserve punishment with imprisonment for life and

fine of Rs.50,000/- each; for the offence of terrorist act
punishable under Section 16(i) of UAP Act committed by Al 1in
concert with A4 as abettor, both of them deserve to be punished
with imprisonment for 1life and payment of fine of Rs.50,000/-
each; for the offence of sedition punispable under Section 124(A)

IPC Al and A4 deserve to be punished with imprisonment for 3 years

and fine of Rs.10,000/- each; for the offence under Section 153(A)
both Al and A4 deserve to be punished with imprisonment for two
years each; for the offence of making bomb by use of high
explosive substance (gelatin) Al also deserves to be sentenced
under Section 4(b) of Explosive Substances Act with imprisonment
for life and payment of fine of Rs.50,000/-. No separate sentence
is needed for the offences under Section+120(B) IPC and Section 23
of UAP Act. Since other offences under Sections 3 to 5 of
Explosive Substances Act and offence under Section 324 IPC are
ingredients of the offence of terrorist act for which the convicts
can be sufficiently dealt under Section 16(i) of UAP Act, no
separate sentence need be imposed for those offences.

”gjf“jin the result Al and A4 are sentenced as follows. * For the
i"fo}%éhﬁé':under Section 18 of UAP Act both Al and A4 are each

e ul i, - ,
' #;septenc¢g= to undergo imprisonment for 1life and to pay fine of
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Rs.50,000/- (Rupees fifty thousand 0n1§) with default sentence of
imprisonment of one year; for the offence under Section 16(i) of
UAP Act Al and A4 are each sentenced to undergo imprisonment for
life and to pay fine of Rs.50,000/- (Rupees fifty thousand only)
with default sentence of imprisonment fdr one year; under Section
124(A) IPC Al and A4 are each sentenced to undergo imprisonment
for three years and to pay fine of Rs.10,000/- each (Rupees ten
thousand only) with default sentence of three months: under
Section 153(A) IPC Al and A4 are each sentenced to undergo
imprisonment for two years. In addition Al is also sentenced
under Section 4(b) of Explosive Substances Act to undergo
imprisonment for life and to pay fine of Rs.50,000/- (Rupees fifty
thousand only) with default sentence 0; one year. It shall be
sufficient if all the substantive jéil sentences run concurrently.

It is further directed both the convicts shall be provided
with the privilage of maintaining their beard at their choice as a
mark of religious practice and Al shall also be permitted to wear
his cap on occasions of his choice. It is further provided that
they shall be provided with physical labour and for that purpose
if necessary they shall also be given vocational training so that
they will realize dignity of labour. As an attempt to refine
them, both the convicts shall also be provided with' reading
material such as vernacular version of = biographies and
gutobiographies of great patriotic men of India and commentaries

4

ft&?{he Constitution of India.
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)

the Confidential Asst., transcribed and

typewritten by her, corrected and pronounced by me in open court,
this the 12'" day of August, 2011.

al/@,
JUDGE.

EXHIBITS

Exhibits marked on the side of prosecution

P1 20.3.2010
P2 30.3.2010

31.3.2010
P3 2.9.208109
P4 19.3.2016
P5 15.2.2818
P6 18.3.2010
P7 24.3.2010
P8 19.9.2009
P9 3.3.2006
P10 series

-Crl.M.P.437/2010 — application for
approver

[}
-164 Crl.P.C. statement of A7 Shammi Firoz
recorded by JFCM-I, Ernakulam.

-Crl.M.P 1056/10 filed by Shammi Firoz

-Arrest/search memo of Shammi Firoz (A7) in
~Crime No.5/09 of NIA.

-Copy of Leave application of Shammi Firoz
-Air ticket of Shammi Firoz (photocopy)
-Disclosure memo of Shammi Firoz

-164 Crl.P.C. statement of Shidha K.K.
-Copy of Calicut Times evening daily

-Photographs (10 Nos.) taken by Sunil Kottooli

(P10, Plo(a) to P1lO(i)

P11l

P12

P13
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3.3.06

25.3.2010

20.1.06

16.5.06

-Scene mahazar in Crime No.81/06 of Nadakkavu
Police Station

-Production memo in Crime No.5/09 & 6/09 of
NIA

-Registration form of Shammi Firoz of Logic
Software Solutions Pvt. Ltd.

-Sketch of scene of dccurrence in Nadakkavu
Police Station Crime No.81/06

-Sketch of scene of occurrence in Crime




P16

P17
P18
P19

P20

P21

P22

P23
P24
P25
P26

p2i

P28

P29

P30

3.3, B0

N

3. 2018

-do-

w

.3.2010

5.3:2018

6.3.2010

6.3.2010

10.3.2010

10.3.2010

24.3.2010

29.7.09

26.3.2010

3.12.89

3.3.06

P30(a) 3.3.06

P30(b) 3.3.06

P31

P32

3.3.:06

22.7.09
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No.80/06 of Kasaba Police Station

-Scene mahazar in crime No.80/06
of Kasaba Police Station.

[l
- Disclosure memo in NIA Crime No.5/09

-Pointing out memo in NIA Crime No.5/09
-Pointing out memo in NIA Crime No.5/09

-Disclosure memo (subject to proof)in NIA Case
No. 5/09

-Pointing out memo in NIA Crime No.5/09
(subject to proof)

-Search list of the residence of K.C. Varghese
in NIA Crime No.5/09

-Disclosure memo in N&A Crime No.5/09

-Pointing out memo in NIA Crime No.5/09
-Statement of CW70 Naseer T (pointing out memo)
-“Mu- Allim” admission regisfer

-Observation mahazar in CBCID
Crime 183/CR/S III/2006

-Letter of Barath Sanchar Nigam Limited

-Seizure mahazar in CBCID
Crime 183/CR/S III/ZPGG

-Incoming call details (3 pages) of BSNL

-Entry showing telephone call from
No.4953942906 to 2371400

Entry showing telephone call from
No.4952368653 to 2700834

-Outgoing call details (8 pages) of BSNL

-Forwarding letter of confession statement
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P33 22.7.09 -Extract of confession statement of Abdul
Haleem recorded by A.P. Shoukathali.
P34 3.3.086 -Certified copy of Ext.P30
P35 3.3.06 -Certified copy of Ext.P31
Pic 3.3.66 -Wound certificate issued from Govt. General
Hospital, Kozhikode to Unni, aged 46.
P37 3.3.86 -Wound certificate of Asharaf K. 1issued from
Govt. General Hospital, Kozhikode
P38 26.3.10 -Covering letter addressed to NIA issued
from BSNL
P39 29.1.206180 -Letter of Principal General Manager,
Telecom, Kozhikode to NIA
P40 15.1.2010 -Carbon copy of letter addressed to Divisional
General Manager, BSNL, Kozhikode.
P41 from 1.3.06 -Call details of STD/ISD calls from VLL 2368046
to 31.3.06
P42 26.3.2010 -Letter of NIA addressed to Divisional Engineer
(Vigilance), BSNL, szhikode
P43 31.3.2010 -Covering letter addressed to NIA from BSNL
P44 3.3.06 -FIR in Crime No.81/06 of Nadakkavu Police
: Station.
P45 -- -Report of Sri Ijas A., JFCM-I, Ernakulam
P46 30.3.2010 -Order No.C1-1493/2010 of Chief Judicial
Magistrate, Ernakulam.
P47 3.3.06 -FIR in Crime No.80/06 of Kasaba Police Station
P48 13.1.18 -Production memo in NIA case No.5/09 & 6/09.
P49 3.3.06 - Video CD - Crime No.80/06 of Kasaba Police
Station and Crime No.81/06 of Nadakkavu P.S
,,_PS*'@'s‘ter*j:'L_‘é'_;,~ -Photographs (18 Nos.)taken by P.Muraleedharan,
: L Department staff.
i P51iseriessy -Negatives of Ext.P50(17 Nos.)
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P52

P53

P54

P35

P56
P57

P58

P59
P60

P61

P62

P63

P64

P65
P66

P67

P68
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7.3.06 - Property list in 151 Form in Crime No.80/06
of Kasaba Police Station

19.12.067 -Copy of order of the Hon'ble High Court of
Kerala in BA No.7160 & 7162 of 2007

1.12.69 -Copy of order No. 11@34/31/2009 of Govt. of
India MHA

4.12.09 -Copy of order No.11034/31/2009 of Govt. of
India MHA (corrigendum)

8.12.09 -FIR in Crime No.5/09 of NIA
8.12.09 -FIR in Crime No.6/09 of NIA

12.1.10  -Application for arraying Yusuf as A9 (Crl.MP
40/10)

21.1.11 -Production memo in NIA case No.5/09 & 6/09
4.3.06 Calicut Times evening daily

30.3.10  -Report from Ballistic Division, Central Forensic
Science Laboratory (CBI), New Delhi

31.3.10 -Report from Central Forensic Science
Laboratory (CBI), New Delhi

25.8.2009 -Observation mahazar in CBCID Crime No.183/&
184/CR/S-111/2006

25.8.09 -Observation mahazar in CBCID Crime No. 183/CR/
S-I1I1/2006

||.r ‘e‘ l A : I'.'_"'!;‘.'

231.7.109 -Sanction order of Govt. of India %

9.3.2006 -0ffice copy of letter issued to Village
Officer, Kasaba requestlng to prepare and forward
sketch plan of the scene in Crime No.80/06 of
Kasaba Police Station.

21.3.06 -Copy of forwarding note in Crime No.81/06 of:
Nadakkavu Police Station.

21.3.06 -Copy of forwarding note in Crime No.80/06 of

Kasaba Police Station.




P69
P70
P71
P12
P73
P74
P75
P76

P77

P78

P79

P80

P81
P82

P83

P84

P85

P86

26.5.06

22.7.09
27.7.09
23.7.89
9.12.09
12.8.09
12.8.09

28.7.09

24.7.09

23.7.09

28.7.03

6.8.09
6.8.09

19.3.10

16.3.10

3.3.06

30.9.06

P87-—-30.9.06
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Order No.D3/21003/06 of DIG of Police, Trivandrum
Copy of order of ADGP Crimes, Trivandrum (fax)
Arrest memo A3 Abdul Haleem
Inspection memo of A3 Abdul Haleem
Report for Section alteration
Section Alteration Report
Arrest memo of A3 in Crime No.81/06 of Nadakavu PS
Inspection memo of A3 in Crime No.81/06

Inclusion report of A6 and A7 crime No.184/06 of
CBCID

“Inclusion report of Al, A3, A4, A5 in Crime

No.184/06 of CBCID.

Inclusion report of Al, A2,A3,A4,A5 in Crime
No.183/06 of CBCID

i

Inclusion report of A6 and A7 in Crime No.183/06 of
CBCID :

Inclusion report of A8 in Crime No.183/06 of CBCID
Inclusion report of A8 in Crime No.184/06 of CBCID

Copy of letter to Superintendent of Pollce
Immigration wing, Cochin Airport.

Letter from Passport Office, Kozhikode to
Superintendent of Police, NIA

Property list (151 Form) in Crime No.81/06 of
Nadakavu Police Station. .

FSL report No.B1-1301/FSL/2006
FSL Report No.B1-1306/FSL/2006
Crl.MP 305/10 filed by NIA in Crime No.5/09

Forwarding Note in Crime No.5/09




P90

P91

P92

P93

P94

P95

P96

P97

P98
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]
6.3.18 Criminal MP 304/10 in Crime No.6/09
0.2.16 Office copy of forwafding note in Crime No.6/09
of NIA

25.3.10 0ffice copy of letter addressed to Divisional
Engineer (Vigilance) BSNL, Kozhikode by NIA.

17.8.09 Certified copy of final report in Crime No.356/08

17.12.10 Certified copy of charge-sheet in Crime No.5/2010
(NIA)

19.12.07 Certified copy of order in bail application
No.7160/07 of the Hon'ble High Court of Kerala.

19.12.07 Certified copy of order bail apblication No.7162/07
of the Hon'ble High Court of Kerala.

31.3.10 Address details of caller of telephones enclosing
of Ext.P43 dated 31.3.2010

14.6.10 Crl.M.P. 735/10 filed by NIA u/S 306 Crl.P.C.

Exhibits marked on the side of defence:

D1

D2

D3

D4

D53,

- Marked portion from CD statement of CW2
“T-rushed: ¥0 KSRTC Lvos v . wils i e SO
I heard another explosion”

- Marked portion of statement of CW30
“On question I state ..........placed in the Bus stand”

- Marked portion of statement of CW48 “As such he went out

from the Moffusil Bus Stand site”

- Portion of statement of CW70 “In pursuant of team to

1 E g TS S e then to Pattalam Mosque”
12.09 Portion from the CD statement of CW21 - .= -
PR, Ty
%202 3Y mom mn g @mm@j 5,,(-0,3 .

o o ryve mozv ’
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D6 - Marked portion of statement of CW54 M. Jayachandran

M) ool mea m v 8§ m
[}
2 M7 ) B e !

D Marked portion of statements of CW58 “I recollect that
no cap (detonate) was given along with the Thotta
(gelatin)

D7(a) - Marked portion of statement of CW58 “Went to one
Arakkapadi who is stockist for explosives and
crackers”

D8 Marked portion of statement of CW59 “on being marked
whether ... ... in small quantity”

]

D8(a) “I used to procure Thotta - Pullat of Kodungallur.

D8(b) e thal Tile ey ... .. ocininns s 200 Nos. of
Thotta” -

D8(c) “At that time they used to purchase
THOTIS 00 -C8D  wennivs wsomn quarry work for me”

D9 26.1.10 Letter dtd 29.1.2010 of Principal General Manager,
Telecom, Kozhikode to NIA

D10 Marked portion of statement of CW72 “From this call
L ¢ ML e S e on the time mentioned above”
D11 No document marked ;

D12 Marked portion of statement CW4 “S.I Biju informed
e 500 meters away”

D13 3.3.06 -Photocopy of General Dairy of Kasaba Police
Station (4 sheets)

D14....,  Marked portion of statement of CW31l. “He had given the
e % description .. reported namely

E

robably Santhosh)
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and documents (given to A3)
D16 3;3.06 Copy of G.D. of City Control room, Kozhikode City
D17 3.3.06 G.D. entry of Nadakkavu Police Station
D18 3.3.06 G.D. entry of Police Outpost of KSRTC stand

D19 12.4.06 Copy of letter issued by Director of Forensic Lab,
Trivandrum to the Commissioner of Police,Kozhikode

D20 11.10.06 Letter of Director of FSL, Trivandrum addressed to
JFCM- IV, Kozhikode. 4

D21 16.10.06 Letter of Director of FSL, Trivandrum addressed to
JFCM III, Kozhikode.

D22 3.11.09 Certified copy of Remand Report of Majeed Paramban

Bai (A13)

D23 18.7.08 Certified copy of Remand Report of A6 Muhammed
Halim

D24 Photocopy of relevant pages of Parav register

D25 22.7.11 Address particulars of telephone No0.2722286 &
2766433 issued by BSNL.

(]
D26 16.7.11 Address particulars of MNC 2722286 & VCC 2766433
issued by BSNL.

Prosecution Witnesses: -

PW1 -  Shammi Firoz

Pw2 - V. Mohan Das

PW3 - P. Koyakutty

Pw4 - Mrs. Shidha K.K.

PW5 - K. Balakrishnan

PW6 -  Valsan :

PW7 -  K.P. Aboobacker ' R
PW8 -  P. Sunil Kumar fg;*;fééﬁfivér
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-

PW9

o

-
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- Somadas
PW10- Sudeep Jeevan )
PW11- Subair P.A.
PW12 - Mohammed @ Kunjumon
PW13 - K. Asharaf
PW14 - Mohandas
PW15 - Abdul Khader
PW16 - V. Ashok Kumar
PW17 - Rejish
PW18 - Subeesh i
PW19 - Nazeer T
PW20 - Chathoth Kamarudheen
PW21 - Uwais Sathar V.P.
PW22 M. Jayachandraﬁ
PwW23 M.C. Abdul Nisar
PW24 K.C. Varghese
PW25 M.B. Peter @ Joy
. PW26 Mathai @ Arakkapadi Mathai
PW27 K.B=-Venugopal, Asst. Commissioner of Police, North
Kozhikode City
Pw28-' M.K. Bharathan, Addl. S.I. of Police, Nadakavu P.S.
fﬁBN2§;  JRéian Nair, Commercial Officer, PGMT, BSNL
§w36}¢ P. Ramdas, S.I. of Police
é}ﬁéﬁg ﬁj;?Subramanian
wa§2 #°% Shawkathali, Dy.SP, CBCID
T




Sri.s, Vijayakumar, B,Sc,
Thursday, the 11t

Sessions Case N

» LL.B.,Judge,
day-bf-August, 20

NIA CASES, KERALA , ERNAKULAM

Spl.Court for NIA Cases
11/20"™ Sravana, 1933

0.2/2010 (NIA)

{Crime Nos.5/86 and 6/06

_0F NIA, New Delhi),

184/CR/S-111/2006 of CBCID,
Kasaba Police Station, Kozhikode &
Nadakkavy Police Statign, Kozhikode

Crime No.BB/ZGGﬁ
Crime No.81/2066 of

Complainant; State represented by National
' Investigation Agency, New Delhi
By Special Public Prosecutor Sri.Kk.N. Ravindran
Accused: 1. Thadiyantevida Naseer, {Al), @ Ummar Haji @ o

Haji, Sidhique, Nasecer,
S/0 Abdul Majeed,
Thayyil, Neerchat,

Aged 33/09 years,
'Baithu], Hilal',
Kannur Dist., Kerala,

(now residing at
Kannookara, Kannur Dist,

- Shafas, (A4), Aged 25/09 years,
~ S/o Shamsudhin, |

“Shafnas”, Thayyil, Pound Valapp,
T Kananr, < ]

Abubacker Yusuf, (A9}, ® vusiaf Chettipady,
Aged 33/08 vears, S/o Abubacker,
Nalagathu House, Neduva Village,
Tirurangadi, Tensil, Malappuram.

{A2 and ag are abscondi
them are splis+ up. No ¢
A6 died. a7 approver)

ng and case against
harge against A5,

Al & A4 By Senior counsel Sri, K, Ramakumar

cand Adv. Sri, Tk, Kunhabdulia
A3 By Adv, Sri. T.K. Kunhabduyllz
AS By Adv. 8¢ P . Houshad
——, P 't._“
K}_‘_Ehy

-



Offence charged

) o

& -
124(A),153(A),324 r/w 34
of the Explosive
Sections 16(i), 18 and 23 of
the Unlawful Activities (Prevention) Act 1967

Plea of accused :  Not guilty

Finding of the court: Al & A4 - Guilty

A3 & A9 — Not guitty

Sentence or Qrder:

Al and A4 are sentenced as follows, For the offence
under Section 18 of UAP Act both Aliand A4 are each sentenced
to undergo imprisonment for 1life and to
Rs.50,000/- (Rupees Tifty thousand only) with default
sentence of imprisonment of one year; for the offence under
Section 16(1) of UAP Act Al ang A4 a :
undergo imprisonment for life and to pay fine of Rs.50,000/-
{Rupees fifty thousand only) with default sentence of
imprisonment for one year; under Section 124(A) IPC Al and A4
are each sentenced to underge imprisonment for three years
and to pay fine of Rs.10,000/- each (Rupees ten thousand
only) with default sentence of three months: under Section
153(A) IPC Al and A4 are each sentenced to

-underqo
imprisonment for two years. 1In addition Al is also sentenced
qnder. Section 4(b) of Explosive Substances Act To undergo

-yentence of one year., It
tantive jail sentences rurn

As an attempt to refine them, both the
convicts shall also be provided with reading material such as

vernacular version of biographies and autobiographies of

great - patriotic men of India and commentaries to the
Constitution of India,

- . Lot

", s

pay fine of _



Reiigion- !'Occupation
1 | Thadeyantevida .Abdul Majeed.  Mustim : Private job
; Nazeer(Al) o ! : ; '
2. | Abdul Halim (A3) @  Usman | & | “
L SO _ i _ o
3. Shafas (A4) : Shamsuddin " X N
4. | Abubacker Yusuff | Abubacker | ; “
Age g | | ';RééidénCe' :
33/89 (A1) | 'Baithul Hilal', Thayyil, Neerchal, Kannur Dist., Kerala.
33/09 (A3) i“Saﬁyabag“.Thana,Kannooka;a.Kannq;[ﬁst
257089 (A4) i“Shaﬁuﬁﬂ,Thayyﬂ,qund\kdappujﬁnung: -
33/09 (A9) Naduva, Malappuram District
Date of
_________________________________________ 1..--._......-__-......_—..-...-_--.—--
Occurrence Complaint Apprehension Bail Commitment
3.3.2006 2.8.2010 24.2.10 (Al) - -
: ' 22.7.99 (A3) 2.8.2016(A3) -
24.7.99 (A4d) - - -
15.1.18 (A9) - -

-----------------------------------------------------------------

-----------------------------------------------------------------

: : ] :

This case finally heard on 2.8.2011 in the presence of
Advocates for both sides and stood up for consideration to this
date and on the same day the court delivered the following: -

JUDGMENT
This is the Kozhikode Twin Blast case 1investigated and

charge-sheeted by the National Investigation Agency, New Delhi in

h— _ '



Crime Nos.5/69 and 5/@@?' ,

2.. Originally it was‘kébtstere;;éﬁﬂtrlme No.80/06 of Kasaba

Police Station and Crlme No. 81/96 of Nadakkave Police Station,
Kozhikode on 3.3.2006 for offences under the Explosive Substances

Act. . Then the Cases were transferred to CBCID SIG IITI on

13.6.2606 and in the course of investigatibn offences under

Sections 120(B), 124(A),153(A),324 r/w 34 1IPC, Sections 15(a),
15{a} (1) (15(a) (ii)) of Unlawful Activities (Prevention) Act 1967
(and Sections 3,4 énd 5 of the Explosive Substances Act) were -
included. Subsequently investigation, was taken over by the
National Investigation Agency as per order of Government of India

(MHA) Vide_ order No.11034/31/2009-15-V1 dated 1.12.2009

and

4.12.2009 and Crime Nos.5/03 and 6/69 of NIA were registered
Culminating in the final feport filed on 2.8.2010.

3.. ~In  the charge-sheet, NIA ‘reported  that their

investigation revealed that Naseer @ Ummar Haji, r/o Kannur

. (A1}, Mohammed Ashar r/o Thalassery (A2), Abdul Halim @ Halim r/o
Kannur (A3), Shafas r/o Kannur (A4), Fayiz r/o Kannur (AB), Shammi
Firoz r/o Malappuram (A7), P.P. Yodsaf r/o Kannur (A8) and Yusuf
Chettipady, Malappuram (A9), accused herein conspired, ptanned and
executed the twin bomb blasts in KSRTC bus stand and Mofussil bus
stand, Kozhikode city on I3/3/2006' as a retaiiation against the
perceived partisan attitude of the ExecutiVe and the Judiciary in
not granting bail to the Muslim accused persons involved in the II

Marad incident, 50, in order to show the resentment of the Muslim

i

™~

_ A T



P57 Ravi Gambir,” Dk

VARG A
e ) ) 3 \T‘- L
PW5..; T.K. Rajmohan,ls.P., o _ N
Witnesses for defence: ' = -
DW1 Sunil Jacob
DW2. - C.I. of Police, Kannur _
DW3 Aneesh Joy, S.HLO., Kozhikode Town Police Station

Materjial Objects

MOl series - Packet (cover) contaihing the signature
* of PW15 (5 Nos)

M02 series - Broken pieces of glasses_ .
s | 1 e
: JUDGE,
s me .Mﬂmm tﬂl\d ])
e Coun s (CBISPE) Ernakuten _ “"W\\O \ﬁlﬂ(ﬁ)
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Oate of calling for Addl, papers - '
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Oate of production of Addi, papers -
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Daiw when copy was resdy ; 16 \C\'\'ﬁa“ '
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PW33

PW34

PW35

PW36
PW37
PW38
PW39
PW40
PW41
PW42
PW43
PW44
PW45
PWA6

PW47

PW48

PWAO

PW50

PW51

PW52

PW53

PW54 -

PW55
PW56

“Sreekumar .

Dr. Mini Kamala -

P. Achuthan

Mr. A. Tjas, Jdl. First Class Magistrate

M.T. Unni, Pollce Constable
K.R. Biju, S.I of Pollce, Kasaba PS
Sabu T.G. |
Muraleedharan P

A.J. Babu, C.I. Kozhikode, Town Circle
Aneesh Kumar, Police Constable
T.V, KamalakShén, S.P., CBCID s
V.K. Akbar, Dy. SP Kerala Police Academy
Mukesh Singh, S. P., NIA

-

N.B. Bhardan, Principal Scientific Officer, CFSL CBI,

New Delhi

A. Dey, Principal Scientific Officer.

Basil K Varghese
K.T. Balan

Mubarak

Virender Kumar, Under Secretary to Govt. of India
i

T F. Xavier, Dy SP of DCRB Kozhlkode

'-_u Rajan, Dy.SP, CBCID, SIG-TTI, Kozhlkode

C. Radhakrishna Pillai, Inspector of Police, NIA

- Raja Sundaram, Additional witness
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PW33 Dr. Mini Kamala
PW34 ~ P. Achuthan
PW35 S. Abhilash, C.I of Police, Nadakavu Circle
PW36 ‘Mr. A. Ijas, Jdl. First Class Magist}ate
PW37 M.T. Unni, Police Constable
.PW38 K.R. Biju, S.I of Police, Kasaga PS
BB Sabu 1.6.. |
PW40 Muraleedharan P
PW41l A.J. Babu, C.I. kozhikode,-Town Circle
PwW42 Aneesh Kumar, Police Constable
PW43 T.V. Kamalakshan, S.P., CBCID
PwW44 V.K. Akbar, Dy.SP, Kerala Police Academy
PW45 Mukesh Singh, S.P., NIA .
PW46 "Sreekumar ‘
PWA47 N.B. Bhardan, Principal Scientific Officer, CFSL, CBI,
- New Delhi
PW48 - A. Dey, Principal Scientific Officer.
PW49 Basil K Varghese
PW50 K.T. Balan
PW51 Mubarak | it "m¢;aa
 PW52 Virender Kumar, Under Secretar% toiGovt of: IJJZ&
PW53 T.F. Xavier, Dy.SP of DCRB, Kozhikode
PW54 D. Rajan, Dy.SP, CBCID, SIG L & I Kozhlkode

Cﬁ{Radhakrishna Pillai, Inspector of Police, NIA

Q)v'

Raja Sundaram, Additional witness
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PW57 Ravi Gambir, Dy.SP, NIA |

PW58 T.K. Rajmohan, S.P., NIA

Witnesses for defence:

DW1 Sunil Jacob
DwW2 C.I. of Police, Kannur

DW3 Aneesh Joy, S.H.0., Kozhikode Town Police Station

Material Objects )

MOl series - Packet (cover) contaihing the signature
of PW15 (5 Nos)

MO2 series : Broken pieces of glasses
JUDGE.

/True copy/
(By Order)
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SC 2/2010 (NIA)
Judgment dtd.12.8.2011




